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MEMORANDUM IN SUPPORT OF PLAINTIFFS’ MOTION FOR  

FINAL APPROVAL OF CLASS ACTION SETTLEMENT  
 

This Settlement, which resolves the claims in three different lawsuits against Kenneth Rees 

for his role in the Think Finance lending enterprise, creates a settlement fund of approximately 

$7,000,000 to provide automatic cash payments to class members. The fund consists of a cash 

payment of $3,302,000, plus 924,495 NYSE-traded stock shares of Elevate Credit, Inc. 

(“Elevate”), which are conservatively valued at $4.00 per share1, for a total of no less than 

$3,697,980 for the Settlement’s stock component. The Court preliminarily approved the 

Settlement on December 9, 2020. The class notice process has been completed, with a 99.5% 

delivery rate to the 1,037,091 Class Members.  See Declaration of RSM at ¶ 11 (Exhibit “1”). The 

response has been overwhelmingly positive, with one objection2 and only ten exclusion requests3. 

Ex. 1, RSM Decl. at ¶¶ 17-16. Therefore, pursuant to Fed. R. Civ. P. 23, the Parties request that 

the Court confirm its certification of the proposed Class, approve the proposed Class Settlement, 

award attorneys’ fees, costs, and the Class Representative Service Awards, and dismiss the claims 

with prejudice. 

 

 
1 On February 25, 2021, the Elevate stock price closed at $4.11 per share. At the time of updating 
this filing, the stock price was $4.08 per share. However, Class Counsel does not want to overstate 
the value of the settlement to the Court, so is providing what Class Counsel considers a 
conservative estimate of the stock price for the Court’s consideration. 
 
2 The lone objection to the Settlement is January 14, 2021 letter, sent by Darrell Washington, Jr., 
states that he “is objecting to the decision of the non-monetary funding out of the lawsuit[.]”. (ECF 
41). 
 
3 As referenced in the RSM Declaration, there were two additional exclusions requests from 
individuals who did not appear to be Class Members. These exclusion requests were also defective 
because neither individual checked the box to exclude themselves from the settlement. RSM and 
Class Counsel tried to reach contact both individuals about their request, but were unable to reach 
them. 
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BACKGROUND OF THE CLAIMS TO BE SETTLED & PLAINTIFFS’ INVESTIGATION 

These three consolidated cases are part of a series of putative class actions filed across the 

country alleging violations of various state and federal laws stemming from usurious loans made 

by Think Finance in the name of Great Plains Lending, LLC (“Great Plains”), Plain Green, LLC 

(“Plain Green”), and MobiLoans, LLC (“MobiLoans”). Rees, the settling Defendant, was, for a 

time, the Chief Executive Officer, Chairman of the Board, and a shareholder of Think Finance. 

These three cases have been litigated on multiple fronts, including in the District Courts of 

Virginia, Florida, and California prior to their transfer to the United States Bankruptcy Court for 

the Northern District of Texas (the “Bankruptcy Court”) after Think Finance filed for bankruptcy 

in October 2017. As the Court is aware, many of the other lending enterprise participants, including 

Think Finance, Great Plains, Plain Green, MobiLoans, Victory Park, and others, have already 

settled, and there is another pending settlement negotiated by the same Class Counsel. Gibbs v. 

Plain Green, LLC, Case No. 3:17-cv-495 (E.D. Va.), Dec. 13, 2019 Order at Dkt. 141 (granting 

final approval of the class settlement); Gibbs v. TCV V, L.P., 3:17-cv-495 (E.D. Va.) Litigation is 

ongoing against other enterprise participants against some of the enterprise’s investors and 

shareholders. Gibbs v. Stinson, Case No. 3:18-cv-00676-MHL (E.D. Va.); Gibbs v. Elevate Credit, 

Inc., 3:20-cv-632 (E.D. Va.). 

Prior to the transfer to the Bankruptcy Court, Plaintiffs engaged in substantial motion 

practice with Rees, including opposing motions to dismiss and transfer and filing a motion for 

class certification. See, e.g., Dkt Nos. 22-28, 32, 62-65, 98-99. Plaintiffs also received discovery 

responses from Ken Rees and engaged in the meet-and-confer process. Once the cases were 

transferred to the Bankruptcy Court, there was little progress against Rees as the parties were 

focused on the litigation of a bellwether case with the Think Finance Debtors. This settlement was 
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ultimately achieved with the assistance of the sitting Chief United States Bankruptcy Judge for the 

Southern District of Texas, the Hon. David R. Jones, after an all-day mediation.  

Class Counsel, the Attorney General for the Commonwealth of Pennsylvania, other 

lawyers with cases involving Rees, the Think Finance Litigation Trustee and his counsel, Gary 

Leibowitz, and lawyer Matt Bryne (representing several individual class members), all attended 

the mediation.  Rees denied liability.  But the largest obstacle to settlement was Rees’s ability to 

pay.  Plaintiffs negotiated the production of Rees’s attested financial statements and identified his 

assets (cash, real property and shares of stock), and remaining insurance.  The negotiation question 

became how much of those assets would be paid in settlement and to whom.4 Through persistent 

advocacy, Class Counsel was able to obtain most of them. 

The Parties reached a settlement in principle on February 18, 2020. The Settlement was 

papered and preliminarily approved on December 9, 2020. Given the sharply contested issues in 

this case, the risks, the cost of further litigation, and the substantial benefits that the Class Members 

will receive under the agreement, the Settlement is fair, reasonable, and adequate.   

CLASS ACTION SETTLEMENT 
 
A. Settlement Class. 
 

The Parties agreed to resolve the claims of the following Class:   

All persons within the United States to whom Great Plaints has lent money; all 
persons within the United States to whom Plain Green had lent money prior to June 
1, 2016; and all persons within the United States who received a cash advance from 

 
4 The Commonwealth of Pennsylvania had litigated against Rees more than any other constituency, 
had survived Summary judgment, and—but for the pandemic—would have already tried its case.  
Commonwealth of Pennsylvania v. Think Finance, Inc., No. 14-7139-JCJ (E.D. Pa.) (“the 
Pennsylvania Litigation”).  While the present Class included Pennsylvania, Class Counsel’s 
negotiation strategy had to recognize that not all of the Class was there.  Pennsylvania had incurred 
significant attorney’s fees and costs that had to be addressed independent of any class settlement.   
Accordingly, Class Counsel negotiated to allow the remaining balance of insurance coverage, itself 
still disputed, and several million dollars, to be reserved for the reimbursement of the expenses 
incurred in the Pennsylvania Litigation. 

Case 3:20-cv-00717-MHL   Document 49   Filed 02/26/21   Page 4 of 29 PageID# 4794



5 
 

MobiLoans prior to May 6, 2017.  

The Settlement Class contains 1,037,091 individual consumers. This definition deliberately 

tracked the Class in the previous and collateral settlements. 

B. The Consideration Provided To The Settlement Class Under The Settlement 
Agreement. 

 
The proposed Settlement provides significant and meaningful relief to consumers 

nationwide. Defendant Rees will pay $3,302,000.00 for distribution to the Class Members. In 

addition, the Rees Defendants will also transfer all of their 924,495 NYSE-traded stock shares of 

Elevate. The shares will be held and liquidated for the benefit of the consumer Class by the Think 

Finance Litigation Trust (“TFLT”), created in settlement of the In Re: Think Finance bankruptcy 

litigation.  As outlined in the Settlement Agreement, the payments will be allocated to the class 

members using the same tiered formula applied in distributing funds pursuant to the Initial 

Settlements, as follows: 

• Tier 1: All payments made by consumers in Arizona, Arkansas, Colorado, Connecticut, 
Idaho, Illinois, Indiana, Kansas, Kentucky, Massachusetts, Minnesota, Montana, New 
Hampshire, New Jersey, New Mexico, New York, North Carolina, Pennsylvania, Ohio, 
South Dakota, Vermont, Virginia, and Wisconsin so long as he or she repaid the principal 
amount of his or her loan. 
 

• Tier 2: Payments made above the legal limits for consumers in Alabama, Alaska, 
California, Delaware, Florida, Georgia, Hawaii, Iowa, Louisiana, Maine, Maryland, 
Michigan, Mississippi, Missouri, Nebraska, North Dakota, Oklahoma, Oregon, Rhode 
Island, South Carolina, Tennessee, Texas, Washington, West Virginia, Washington D.C., 
and Wyoming.  

 
• Tier 3: No payment if the consumer lived in Utah or Nevada when the loan was taken out.5  

 

 
5 The Settlement uses tiers to address differences between certain state’s laws. For example, 
Virginia law allows recovery of any amount paid by a consumer on a usurious loan, including 
principal. See Va. Code. § 6.2-1541(A). By contrast, other states, such as California, merely allow 
recovery of the usurious interest paid above the cap. See Cal. Civ. Code § 1916-3.  
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Rees has also agreed to provide reasonable cooperation with pending actions in Virginia, 

California, and the bankruptcy court, including the cases prosecuted by the TFLT, as outlined in 

the Settlement Agreement.  (Ex. 1, ¶ 4.06.)  Per this agreement, Class Counsel has already Rees’s 

deposition in the related Stinson case. 

This is meaningful relief. If the Settlement is approved, Class Members are eligible to 

receive a cash payment from an approximately $7-million Settlement Fund and Rees will continue 

to cooperate in the pending actions, which will also benefit Class Members by promoting the fair 

resolution of the remaining cases.   

As before, eligible Class Members will automatically receive these benefits without the 

need to submit a claim form or prove any damages.  

C. Direct notice was sent to the Class.  
 
In its Preliminary Approval decision, the Court approved the Notice and the Notice Plan 

(Prelim. Approval Order ¶ 8), which was reviewed and approved by Dr. Shannon Wheatman in 

the TCV case. (Gibbs v. TCV V L.P., 3:17-cv-495, ECF No. 25-6). The Court ordered that the Class 

Administrator, RSM US LLP, send notice to Class Members. Prelim. Approval Order ¶¶ 8-10. 

Consistent with the Court’s Order, RSM compiled the class list using the data that it had from 

Gibbs II. Ex. 1, RSM Decl. at ¶ 3. Through use of social security numbers, the Class Administrator 

reviewed the consolidated loan data for each borrower, instead of each loan, and identified 

1,031,852 unique Class Members, some of whom had multiple loans. Id.  

On December 18, 2020, RSM emailed the class notice to 789,863 Class Members. Id. at ¶ 

4. 36,645 of these were returned as undeliverable. Id. at ¶ 5. On July 18, 2020, RSM mailed notices 

to the 241,989 Class Members without email addresses and to the 36,645 Class Members whose 

emailed notices were undeliverable. Id. at ¶¶ 6-7.  
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As of February 23, 2021, the U.S. Postal Service had returned 744 notices to RSM with a 

forwarding address. RSM promptly remailed them to the updated address. Id. at ¶ 10. RSM also 

received 23,742 returned notices as undeliverable without a forwarding address. Id. at ¶ 8. RSM 

used a third-party service to obtain updated addresses for 22,916 of those Class Members and 

remailed the notices to the new addresses. After this updating process, RSM was unable to locate 

addresses (or received the returned mail after February 15, 2021) for 826 class members. Id. at ¶ 

9. 3,825 of the re-mailed notices were also returned as undeliverable. Id. After RSM’s notification 

process, only 4,651 notices remain undelivered. Id. at ¶ 11. Thus, RSM presumably delivered 

notice to 99.5% of Class Members.  

RSM also updated the website from the prior Think Finance settlements 

(www.thinkfinancesettlement.com) with information about the settlement in this case. Through 

this website update, class members could view the relevant case documents and sign into a portal 

to check their eligibility to receive a cash payment. Id. at ¶¶ 12-13. Since the update on December 

18, 2020, 334,483 unique individuals have visited the website, and 56,245 class members have 

logged into the portal to view their payment eligibility. Id. at ¶¶ 12-14.  

RSM also updated the toll-free line originally established in Gibbs II with information 

regarding this settlement. Since that update, RSM has received 5,708 calls from class members. 

Id. at ¶ 15. The Class Administrator also received and handled 3,374 email inquiries since 

December 9, 2020. Id. ¶ 13. Separately, Class Counsel’s contact information was included in the 

class notice. See, e.g., ECF No. 39-1. Class Counsel received and also responded to thousands of 

emails and calls directly received from consumers. Ex. 2, Kelly Decl. at ¶ 37; Ex. 4, Haac Decl. at 

¶ 47g. In addition to answering routine questions about the settlement, Class Counsel also 

addressed and resolved substantive issues for Class Members. For example, numerous Class 

Members had been contacted by debt collectors, and in many cases, had made separate payments 
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to these entities. Class Counsel advised these consumers on their rights, and ensured that any 

payments made outside the Defendants’ systems were credited to each individual Class Member. 

Class Counsel also negotiated with the debt collectors for refunds or cancellation, negotiated with 

other usurious lenders on behalf of Class Members, corrected inaccurate credit reporting, or filed 

lawsuits on the consumers behalf6. In other instances, Class Members did not know how to stop 

automatic withdrawals from their checking accounts. Class Counsel provided advice and necessary 

forms to ensure that no unnecessary payments were made. Class Counsel took time to answer 

questions and to substantively address Class Member issues, ensuring their rights were protected.  

Ex. 2, Kelly Decl. at ¶¶ 38-39.  Here, and in many cases, Class Counsel has sought and received a 

large attorney’s fee.  They believe that this fee is earned not only for work as of the settlement’s 

approval date, but also compensates them the significant work after final approval, which often 

takes years to finish. 

D. Class Members support the Settlement and there are no governmental objectors. 

  There are no substantive objections to the Settlement, and only ten consumers have opted 

out. Ex. 1, RSM Decl. at ¶¶ 16-17.  RSM also served the required Class Action Fairness Act notices 

on the state and federal attorneys general on November 16, 2020. ECF No. 47-1, Fiereck Decl. at 

¶ 7. No agency objected to the Settlement. 

Despite the successful delivery of over one million class notices, there is only one potential 

objection. Darrell Washington, Jr.’s January 14, 2021 letter states that he “is objecting to the 

decision of the non-monetary funding out of the lawsuit[.]”. (ECF 41). After receiving this 

correspondence, Ms. Kelly e-mailed and called Mr. Washington.  During these communications, 

Mr. Washington complained about a separate scam that did not involve the Defendants. Class 

 
6 Thompson v. Global Trust Mgmt., LLC, 3:20-cv-844 (E.D. Va.). More are forthcoming. 
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Counsel offered to investigate, but despite follow ups, Mr. Washington has not responded. Class 

Counsel requested that Mr. Washington withdraw his objection since it did not relate to the 

Settlement’s terms, but Mr. Washington refused.  (See, Ex. 2, Kelly Decl. ¶ 36). Given that Mr. 

Washington’s letter does not pertain to this case and does not substantively object to any of the 

Settlement’s terms, the Court should overrule the Objection.  

E. The Settlement Class will release all claims against the Released Parties 

In return for the substantial Settlement consideration, Class Members will release all claims 

against the Rees Defendants for all claims related to Great Plains, Plain Green, or MobiLoan loans 

during the time periods listed in the Settlement Agreement. Settlement Agreement ¶ 11.01.   

ARGUMENT 

A. The Settlement is fair, reasonable, and adequate and should be approved. 
 
1. Standard for Judicial Approval of Class Action Settlements 

 
There is a strong judicial policy within this Circuit favoring resolution of litigation prior to 

trial. See, e.g., S.C. Nat’l Bank v. Stone, 749 F. Supp. 1419, 1423 (D.S.C. 1990) (“The voluntary 

resolution of litigation through settlement is strongly favored by the courts.”) (citing Williams v. 

First Nat’l Bank, 216 U.S. 582 (1910)). Settlement spares the litigants the uncertainty, delay, and 

expense of a trial and appeals while simultaneously reducing the burden on judicial resources.  As 

the court in Stone observed: 

In the class action context in particular, there is an overriding public interest in 
favor of settlement.  Settlement of the complex disputes often involved in class 
actions minimizes the litigation expenses of both parties and also reduces the strains 
such litigation imposes upon already scarce judicial resources.   

 
749 F. Supp. at 1423 (quoting Armstrong v. Bd. of Sch. Dirs., 616 F.2d 305, 313 (7th Cir. 1980)). 

Federal Rule of Civil Procedure 23(e) requires courts to approve class-action settlements. 

Brown v. Transurban USA, Inc., 318 F.R.D. 560, 571 (E.D. Va. 2016). Where, as here, “a district 

court preliminarily approves a settlement after a hearing, the proposed settlement enjoys a 
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presumption of fairness.” Id. “First, the Court considers the fairness of the settlement, and then 

turns to its adequacy.” In re Genworth Fin. Sec. Litig., 210 F. Supp. 3d 837, 839 (E.D. Va. 2016). 

Ultimately, approval of a class-action settlement is committed to the “sound discretion of the 

district courts to appraise the reasonableness of particular class-action settlements on a case-by-

case basis, in light of the relevant circumstances.”  In re MicroStrategy, Inc. Sec. Litig., 148 F. 

Supp. 2d 654, 663 (E.D. Va. 2001).  Additionally, “there is a strong initial presumption that the 

compromise is fair and reasonable.”  Id. 

 2. The Notice to Class Members Was Reasonable and Satisfied Due Process 

Rule 23(c)(2) requires that notice to the class be “the best practicable under the 

circumstances, including individual notice to all members who can be identified through 

reasonable effort.” Fed. R. Civ. P. 23(c). The Rule also requires that the notice inform potential 

class members that: (1) they have an opportunity to opt out; (2) the judgment will bind all class 

members who do not opt out; and (3) any member who does not opt out may appear through 

counsel. Id. In assessing the sufficiency of the notice, the Court must consider both the method of 

delivery and the notice’s content. See Federal Judicial Center, Manual for Complex Litigation § 

21.312 (4th ed. 2004). Additionally, Dr. Shannon Wheatman, who helped craft the Federal Judicial 

Standards notice guidelines for class action settlements, reviewed and approved the form of the 

notice to be sent to Class Members. (filed in the TCV case at ECF No. 25-6.) 

In this case, Class Members were easily identified from the loan applications, which 

contained the class members’ names, addresses, and e-mail addresses. RSM already had the loan 

information from a prior settlement and updated the address information to make sure the class 

notice reached as many class members as possible. Ex. 1, RSM Decl. at ¶¶ 3, 8-10. As this Court 

has held, “[w]hat amounts to reasonable efforts under the circumstances is for the Court to 

determine after examining the available information and possible identification methods . . . ‘In 
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every case, reasonableness is a function of [the] anticipated results, costs, and amount involved.’” 

Fisher v. Va. Elec. & Power Co., 217 F.R.D. 201, 227 (E.D. Va. 2003) (citations omitted). 

Courts—including this Court and others within the Fourth Circuit—have approved notice 

programs with a much smaller delivery rate. See In re Serzone, 231 F.R.D. 221, 236 (S.D. W. Va. 

2005) (approving notice program where direct mail portion was estimated to have reached 80% of 

class members); Martin v. United Auto Credit Corp., No. 3:05cv00143 (E.D. Va. Aug. 29, 2006) 

(granting final approval where class notice had approximately 85% delivery).  

Notice here is also more effective because of Class Counsel’s continued supervision of the 

previous Gibbs settlements.  The same website has been used and updated, and class members’ 

addresses have already been updated as a result of the earlier administration efforts. Class notice 

reached 99.5% of class members. This was the best available notice given: (a) the available 

information; (b) the possible identification methods; (c) the number of Class Members; and (d) the 

amount of the Settlement. The Parties have fully complied with the Court’s Preliminary Approval 

Order’s notice requirements and have achieved a highly successful notice program. 

3. The Settlement is Fair and Reasonable Under Rule 23(e) and In re: Jiffy Lube 

Rule 23(e) of the Federal Rules of Civil Procedure obliges parties to seek approval from 

the district court before settling a class-action lawsuit. If the settlement proposal would bind all 

class members, a court may only approve the settlement proposal after it holds a hearing and 

subsequently finds that the settlement proposal is fair, reasonable, and adequate. Fed. R. Civ. P. 

23(e) (2). 

In determining whether a settlement is fair, reasonable, and adequate, the court must 

consider whether: 

(A) the class representatives and class counsel have adequately represented the class; 
(B) the proposal was negotiated at arm's length; 
(C) the relief provided for the class is adequate, taking into account: 

(i) the costs, risks, and delay of trial and appeal; 
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(ii) the effectiveness of any proposed method of distributing relief to the class, 
including the method of processing class-member claims; 
(iii) the terms of any proposed award of attorney's fees, including timing of 
payment; and 
(iv) any agreement required to be identified under Rule 23(e) (3); and 

(D) the proposal treats class members equitably relative to each other. 
 
Fed. R. Civ. P. 23(e)(2). Nevertheless, “[t]he primary concern addressed by Rule 23(e) is the 

protection of class members whose rights may not have been given adequate consideration during 

the settlement negotiations.” In re Jiffy Lube Sec. Litig., 927 F.2d 155, 158 (4th Cir. 1991). 

In the Fourth Circuit, the Rule 23(e)(2) analysis has been condensed into the two-step Jiffy 

Lube test which examines the fairness and adequacy of the settlement. In re The Mills Corp. Sec. 

Litig., 265 F.R.D. 246, 254 (E.D. Va. 2009); see also In re Jiffy Lube Sec. Litig., 927 F.2d 155, 

158-59 (4th Cir. 1991). 

i. The posture of the case at settlement and the confirmatory discovery 
demonstrate that the Parties were fully informed in reaching the Settlement.  
 

“Considering the posture of the case at the time of settlement allows the Court to determine 

whether the case has progressed far enough to dispel any wariness of ‘possible collusion among 

the settling parties.’” Brown, 318 F.R.D. at 571. The second Jiffy Lube factor—the extent of 

discovery—ensures that all parties ‘appreciate the full landscape of their case when agreeing to 

enter into the Settlement.’” Id. at 572.  Here, there are no concerns about possible collusion. In this 

case and the other related litigations, the Plaintiffs conducted significant discovery into the 

Defendants’ role in the lending enterprise, completed extensive briefing, and thoroughly 

investigated the facts and claims. They had moved for class certification as to Rees, which was 

ultimately delayed because of the bankruptcy. Plaintiffs fully discovered all of the Rees 

Defendants’ claims and defenses. In these cases and the other related litigation, the Plaintiffs 

conducted significant discovery into the Defendants’ role in the lending enterprise, completed 

extensive briefing, and thoroughly investigated the facts and claims. Rees responded to discovery 
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and has been deposed. Class Counsel re-reviewed and curated the extensive document production 

obtained in prior litigation.  And despite these discovery efforts, the settlement was reached only 

after significant motions practice. 

ii. The mediation efforts of the Parties demonstrate that the Settlement is fair 
and reasonable. 
 

“The third Jiffy Lube fairness factor seeks to ‘ensure that counsel entered into settlement 

negotiations on behalf of their clients after becoming fully informed of all pertinent factual and 

legal issues in the case.’” In re Genworth Fin. Sec. Litig., 210 F. Supp. 3d at 840 (quoting In re 

Mills Corp Sec. Litig., 265 F.R.D. 246, 255 (E.D. Va. 2009)). “Courts look to the number of 

meetings between the parties to discuss settlement, the quality of those negotiations, and the 

duration of time over which negotiations took place.” Id. (citing In re MicroStrategy, Inc. Sec. 

Litig., 148 F. Supp. 2d 654, 665 (E.D. Va. 2001)). 

In an effort to settle with Rees, the Parties engaged in a mediation supervised by Judge 

Jones, a sitting Federal Bankruptcy Judge. But that effort occurred only after numerous other 

negotiations with Rees and his counsel.  In fact, Rees was at nearly every mediation in the larger 

bankruptcy case, though none of those efforts were effective until it was Rees was unable to remain 

part of the Think Finance case. 

By the time the parties mediated and settled post-bankruptcy settlement, Rees had 

participated in three previous “all-party” settlement meetings or mediations, including at least one 

with Judge Jones.  This Court already recognized Judge Jones’s efforts in the earlier Think Finance 

settlement, and the result was no different here. Judge Jones proved to be an effective a mediator 

and, through his efforts, the Parties reached a settlement that is the result of genuine arms’-length 

negotiations. Class Counsel has obtained substantial relief for Class Members, and when compared 

against the potential litigation risks, the proposed settlement is fair and appropriate for approval. 

See S.C. Nat’l Bank v. Stone, 139 F.R.D. 335, 339 (D.S.C. 1991) (concluding fairness met where 
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“discovery was largely completed as to all issues and parties,” settlement discussions “were hard 

fought and always adversarial,” and those negotiations “were conducted by able counsel” with 

substantial experience). 

iii. The experience of counsel also demonstrates that the Settlement is reasonable 
and fair.  

 
“The final Jiffy Lube ‘fairness’ factor looks to the experience of class counsel in this 

particular field of law.” In re Genworth Fin. Sec. Litig., 210 F. Supp. 3d at 841 (quoting In re 

Mills, 265 F.R.D. at 255). Class Counsel’s experience and track record of success litigating 

complex class actions against tribal payday lenders is second to none and includes the nation’s 

largest settlements to date involving tribal lending. Gibbs v. Plain Green, LLC, Case No. 3:17-cv-

495 (E.D. Va.), Dec. 13, 2019 Order at Dkt. 141 (granting final approval of the class settlement) 

and In re Think Finance, LLC, Case No. 17-33964 (N.D. Tx.), December 6, 2019 Order at Dkt. 

1673 (paying consumers more than $53 million dollars with an additional $380 million in debt 

forgiveness); see also Hayes v. Delbert Servs. Corp., 3:14-cv-00258-JAG, Dkt. No. 193 at 9-12 

(Jan. 20, 2017) (approving a $15 million Virginia class-action settlement arising from a rent-a-

tribe lending scheme). Indeed, this Court and many others have found the attorneys here are 

extremely qualified to represent a consumer class.7 And, Class Counsel has been found qualified 

in comparable tribal-lending litigation. Galloway, 2020 WL 7482191, at *8 (E.D. Va. Dec. 18, 

 
7 Clark v. Trans Union, LLC, No. 3:15CV391, 2017 WL 814252, at *13 (E.D. Va. Mar. 1, 2017) 
(“This Court has repeatedly found that Clark's counsel is qualified to conduct such litigation. … 
This Court echoes the sentiments previously stated about Clark's counsel because they pertain here 
with equal vigor.”); Manuel v. Wells Fargo Bank, Nat'l Ass'n, No. 3:14cv238, 2016 WL 1070819, 
at *3 (E.D. Va. Mar. 15, 2016) (stating that “this Court would have difficulty overstating Class 
Counsel's experience[.]”); Soutter v. Equifax Info. Servs., LLC, No. 3:10CV107, 2011 WL 
1226025 (E.D. Va. Mar. 30, 2011) (“[T]he Court finds that Soutter’s counsel is qualified, 
experienced, and able to conduct this litigation. Counsel is experienced in class action work, as 
well as consumer protection issues, and has been approved by this Court and others as class counsel 
in numerous cases.”); Heath v. Trans Union, No. 3:18-cv-720 (E.D. Va. Aug. 6, 2019) (Kelly 
Guzzo’s “reputation in this district, and I am sure in others, are sterling.”).  
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2020) (“Class Counsel and their firms have extensive backgrounds in complex 

and class action litigation and consumer protection litigation.  And, in particular, members of 

Class Counsel have significant experience in litigating class action lawsuits against tribal 

lenders.”); Hayes v. Delbert Servs. Corp., 3:14-cv-00258-JAG, Dkt. No. 193 at 9-12; Transcript 

of Hearing at 13, Turner v. Zestfinance, Inc., 3:19-cv-293 (E.D. Va.) “[W]e have Ms. Kelly and 

Mr. Bennett here, who are well known to me as being experts in this field, but it looks like the 

other class counsel is like the all-star team of consumer litigation.”); Transcript of Proceedings at 

40, In re Think Finance, No. 17-33964 (Bankr. N.D. Tex.) (the court “had two or three sets of law 

students that sat through this, and each time I told them that when you come into this hearing you’ll 

see some of the best lawyers in America, and I still feel like that today.”).  

Class Counsel endorse the Settlement as fair and adequate. Ex. 2, Kelly Decl. at ¶ 35; Ex. 

3, Bennett Decl. at ¶ 27. Given Class Counsel’s experience in this area, their endorsement should 

be afforded substantial consideration in a settlement’s fairness. See Jiffy Lube, 927 F.2d at 159; 

see also Strang v. JHM Mortgage Sec. Ltd. P’ship, 890 F. Supp. 499, 501–02 (E.D. Va. 1995) 

(concluding requirement met where “plaintiffs’ counsel, with their wealth of experience and 

knowledge in the securities class action area, engaged in sufficiently extended and detailed 

settlement negotiations to secure a favorable settlement for the Class”).  

4. Under Jiffy Lube, the Settlement is Adequate.  

“The second Jiffy Lube factor, adequacy, requires the court to ‘weigh the likelihood of the 

plaintiffs’ recovery on the merits against the amount offered in the settlement.’” In re Genworth 

Fin. Sec. Litig., 210 F. Supp. 3d at 841 (quoting In re: NeuStar, Inc., 2015 WL 5674798, at *11). 

The relevant adequacy factors to be considered may include: (1) the relative strength of the 

plaintiff’s case on the merits; (2) any difficulties of proof or strong defenses the plaintiff would 

likely encounter if the case were to go to trial; (3) the expected duration and expense of additional 
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litigation; (4) the solvency of the defendant and the probability of recovery on a litigated judgment; 

(5) the degree of opposition to the proposed settlement; (6) the posture of the case at the time 

settlement was proposed; (7) the extent of discovery that had been conducted; (8) the 

circumstances surrounding the settlement negotiations; and (9) the experience of counsel in the 

substantive area and class action litigation. See Jiffy Lube, 927 F.2d at 159.  

With Rees, Class Counsel believes the merits are strong and the defenses minimal. Under 

In re: Jiffy Lube, this would mitigate against settlement.   But every other factor strongly supports 

settlement now and on these terms.  The certainty and timing of this recovery is important, as 

settlement now enables Class Counsel to reduce the expenses of notice and administration, 

piggybacking same within the TFLT and TCV and Sequoia notices.  It is also important that the 

settlement come sooner than later as a large part of the Class is understood to be low-income 

consumers with less means and more likely to move.  It is important that the Class be located and 

paid.   

As detailed above, there is no opposition to the settlement.  Class Members believing their 

cases are even more valuable or who have higher actual damage claims had the opportunity to opt-

out and pursue individual litigation. Only ten did, further supporting Settlement’s adequacy. “Such 

a lack of opposition … strongly supports a finding of adequacy, for ‘[t]he attitude of the members 

of the Class, as expressed directly or by failure to object, after notice to the settlement is a proper 

consideration for the trial court.’” In re Microstrategy, 148 F. Supp. 2d at 668 (quoting Flinn v. 

FMC Corp., 528 F.2d 1169, 1173 (4th Cir. 1975)).  

But no factor should matter more to the Court’s assessment than that of Rees’s solvency.  

Ultimately, this became the primary driver towards settlement.  Ex. 3, Bennett Decl. ¶ 30.  On two 

occasions, at two different mediations, Class Counsel sought, received, and examined Rees’s 

financial details.  Separately, Mr. Guzzo put together Class Counsel’s detailed understanding of 
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how much money Mr. Rees had received and taken from the Think Finance enterprise.  

Remarkably, he received much less than other defendants such as Mike Stinson, John Harvison, 

and others represented by Rees’s own counsel.  The largest asset discovered was Rees’s shares in 

the Think Finance spinoff, Elevate.   The present settlement forced the disgorgement of all of those 

shares, nearly all of Rees’s liquid assets and overall, the majority of his wealth.   

The Settlement is fair, reasonable, and adequate under each of the Jiffy Lube factors, and 

the Court should approve it.   

5. The Settlement is also fair, reasonable, and adequate under Rule 23(e)(2). 

Under recent amendments to Rule 23, courts consider whether: (A) the class 

representatives and class counsel have adequately represented the class; (B) the proposal was 

negotiated at arm’s length; (C) the relief provided for the class is adequate, taking into account: (i) 

the costs, risks, and delay of trial and appeal; (ii) the effectiveness of any proposed method of 

distributing relief to the class, including the method of processing class-member claims; (iii) the 

terms of any proposed award of attorney’s fees, including timing of payment; and (iv) any 

agreement required to be identified under Rule 23(e)(3); and (D) the proposal treats class members 

equitably relative to each other. Fed. R. Civ. P. 23(e)(2). These factors almost completely overlap 

the Jiffy Lube factors. In re Lumber Liquidators Chinese-Manufactured Flooring Prods. Mktg., 

Sales Practices and Prods. Liab. Litig., 952 F.3d 471, 484 n.8 (4th Cir. 2020). 

The Rule 23(e)(2) factors have been largely addressed above. The Class Representatives 

and their counsel have adequately represented the Settlement Class, as the Court recognized in its 

Preliminary Approval Order. ECF No. 38 ¶ 4. The Settlement was negotiated at arms’ length with 

the assistance of Judge Jones. The Settlement relief is adequate, especially considering the 

significant risks and potentially lengthy delay of continued litigation. Class members are treated 

equitably under the Settlement because the tiered formula for payments to Class Members is 
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directly tied to the law of their home states. Class Counsel’s fee request is reasonable, and there is 

no other agreement required to be identified under Rule 23(e)(3).  

B. The Court should award the Class Representative service awards, attorneys’ fees, 
and costs.   

1. The Court should award the well-earned Service Awards to Plaintiffs.  

The Class Representatives request—and Defendants do not oppose—a modest award of 

$7,500 each for their participation and service to the Class and the Gingras Plaintiffs.8  (Ex. 1, § 

5.03.)  The Parties have agreed that the Named Plaintiff service awards will be paid out of the 

Monetary Consideration in the amount approved by the Court.  (Id.). To the extent that the Named 

Plaintiffs Darlene Gibbs, Stephanie Edwards, Lula Williams, Patrick Inscho, Lawrence 

Mwethuku, Kimetra Brice, Earl Browne, and Jill Novorot are also Named Plaintiffs in the pending 

TCV Settlement, they are only seeking a service award from this Settlement and do not seek one 

from the TCV Settlement. In this case, Plaintiffs risked their reputations to assist with a nationwide 

lawsuit to combat predatory lending. Ex. 2, Kelly Decl. at ¶ 42. They took an active role in the 

litigation. Ex. 2, Kelly Decl. at ¶¶ 41- 42. They also understand their roles as class representatives 

and responsive to Class Counsel throughout the litigation. Id. at ¶ 41. They have reviewed and 

approved the settlement. Service awards in this range are reasonable, both here9 and in other 

 
8 It appears that Vanessa Granger passed away, and her counsel may not seek a Service Award on 
her behalf. See ECF 44, n.1.  As Class Counsel have not worked with any of the Vermont plaintiffs, 
their counsel would necessarily have to prove entitlement to award. Nevertheless, the undersigned 
has seen them within multiple cases and numerous pleadings and asks the Court to treat them the 
same way it treats those plaintiffs represented by Class Counsel.  And Class Counsel does not 
believe that Ms. Granger’s passing necessarily disqualifies her estate from recovery of a service 
award if she earned it prior to her death. 
 
9 See, e.g., Hayes v. Delbert Servs. Corp., 3:14-cv-258 (JAG) (E.D. Va.); Manuel v. Wells Fargo 
Nat’l Ass’n, No. 3:14cv238(DJN), 2016 WL 1070819, at *6 (E.D. Va. Mar. 15, 2016); Beverly v. 
Wal-Mart Stores, Inc., No. 3:07cv469; Williams v. Lexis Nexis Risk Mgmt., No. 3:06cv241; 
Cappetta v. GC Servs. LP, No. 3:08cv288-JRS (E.D. Va.); Makson v. Portfolio Recovery Assoc., 
Inc., No. 3:07cv982-HEH (E.D. Va. Feb. 9, 2009); Daily v. NCO, No. 3:09CV31-JAG; Conley v. 
First Tenn., No. 1:10CV1247-TSE (E.D. Va.); Lengrand v. Wellpoint, No. 3:11CV333-HEH (E.D. 
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judicial districts.10 In fact, the requested service awards are well below the national average—an 

empirical study published in 2006 suggests that the average award per class representative is about 

$16,000. 4 Newberg on Class Actions § 11:38 (4th ed.). Because there were not no objections to 

the Service Awards and the Plaintiffs earned them through their participation in the case, the Court 

should approve them. 

2. The requested attorneys’ fees and costs are appropriate and should be 
awarded.  

Under the Settlement Agreement, Class Counsel can seek an award for attorneys’ fees and 

costs of 33.33% of the Settlement Fund. In this case, a one-third fee of $7 million11 amounts to 

$2,300,100.  Nevertheless, Class Counsel request $1,633,100, which is approximately 23.33% of 

the Settlement Fund.  As stated in footnote 1 of the Settlement, Class Counsel negotiated with the 

Litigation Trust to agree to cap its fee for litigation against the same Defendants in order to 

maximize recovery to the Class Members.12  

 
Va.); Henderson v. Verifications Inc., No. 3:11CV514-REP (E.D. Va.); Pitt v. K-Mart Corp., No. 
3:11CV697 (E.D. Va.); James v. Experian Info. Sols., No. 3:12CV902 (E.D. Va.); Manuel v. 
Wittstadt, No. 3:12CV450 (E.D. Va.); Shami v. Middle E. Broadcast Network, No. 1:13CV467-
CMH (E.D. Va.); Goodrow v. Freidman Freidman & MacFadyen, No. 3:11CV20 (E.D. Va.); 
Berry v. LexisNexis Risk & Info. Analytics Grp., Inc., No. 3:11CV274 (E.D. Va.); Marcum v. 
Dolgencorp, No. 3:12CV108 (E.D. Va.); Kelly v. Nationstar, No. 3:13CV311 (E.D. Va.); Wyatt v. 
SunTrust Bank, No. 3:13CV662 (E.D. Va.). 
 
10 See, e.g., Staton v. Boeing Co., 327 F.3d 938, 976–77 (9th Cir. 2003); In re Bancorp Litig., 291 
F.3d 1035, 1038 (8th Cir. 2002); Cook v. Niedert, 142 F.3d 1004, 1016 (7th Cir. 1998). 
 
11 Class counsel is using $7 million for their fee request due to the variable value of the 
Settlement Fund’s stock component. Based on the current trajectory of the stock, the Settlement 
Fund should be more than $7 million after the stock is sold. 
 
12 The Litigation Trust incurred significant attorney’s fees and costs pursuant to the pre-existing 
Litigation Trust Agreement. Those fees were proper and necessary.  Nevertheless, before Class 
Counsel agreed to the present Settlement, which pays class members through the Litigation Trust 
Agreement, Class Counsel negotiation a cap on the fees that the Litigation Trust Agreement could 
seek from the settlement. Given that the Trust must also release all bankruptcy-related claims as 
part of this settlement, this global compromise was the best outcome for the Class, ensuring that 
they would not pay more fees than they would in a more conventional settlement structure. 
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Class Counsel does not know how to handle the demand for attorney’s fees made by the 

Vermont Gingras lawyers, who seem to be demanding an amount as great as the full settlement 

itself.  ECF Nos. 43, 44.  They have not actually filed a cognizable fee request.  And Class Counsel 

will oppose the fee demand that was filed.  However, unlike the case against TCV and Sequoia, 

Matt Byrne was at least present during some of the negotiations between Class Counsel, the 

Litigation Trust, and Rees.   He flew to Texas for the final mediation.  Accordingly, Class Counsel 

asks for approval of a fee of $100,000 for Mr. Byrne and his firm, Gravel & Shea.13  

The Court will have an opportunity to receive and consider substantial written and oral 

argument on the Vermont lawyers’ two identical fee demands in this case and in the TCV 

settlement, with their opposition response to be filed by March 5, 2021.  However, the Court should 

be aware of how difficult it has been to compromise with them.   As is almost always the case, 

including in these pending actions, Bennett and Kelly maintain a default position of seeking to 

avoid conflict with other plaintiff teams.  The Court, of course, will remember the Public Record 

settlements, in which Bennett began a Fairness Hearing complementing and introducing other law 

firms from other teams, each having agreed to work together for the good of the class.  Usually to 

a fault.  But here, despite their efforts, Class Counsel were able to bring only three other firms (in 

addition to the Commonwealth of Pennsylvania and the TFLT) within the team. 

As will be detailed in Plaintiffs’ upcoming opposition to Gingras’s counsel’s fee 

application, class counsel tried, in November 2020, to engage the Vermont lawyers to avoid any 

potential fee dispute. However, Gingras’s counsel refused to make any actual proposal and instead 

 
  
13 By proposing this allocation to Gingras’ counsel, Class Counsel expects nothing in return. They 
will continue to oversee the administration of Settlement and deal with all post-approval 
responsibilities without any involvement from Gingras’s counsel. If any of the Vermont lawyers 
provide a coherent and reasoned explanation as to how they were involved in the litigation against 
Rees, how they uniquely impacted the settlement and how much fee they have so specifically 
incurred, Class Counsel will try to resolve any disagreements. 
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threatened to object to the TCV settlement unless they were paid millions of dollars. See also Ex. 

6, Ackelsberg Decl. ¶¶ 14-16 and Ex. 7, Leibowitz Decl. ¶¶ 38-39 (discussing Vermont Group’s 

contributions)). Class Counsel will also detail in Plaintiffs’ upcoming opposition to Gingras’s 

counsel’s fee application that within the past month, it attempted to reengage and sent a letter 

asking for a reasonable proposal, sent emails, and had a telephone conversation with Gingras’s 

local counsel. All of these efforts have been rebuffed. Accordingly, Class Counsel believes that 

while the Settlement with Rees would have occurred without the involvement of Gingras’s 

counsel, it wants to promote the Settlement and the Class Members interests by resolving the issue 

and providing ample compensation for Mr. Byrne’s attendance at the mediation.  

i. A percentage fee is appropriate and reasonable here.  

Rule 23(h) grants the Court authority to “award reasonable attorney’s fees and nontaxable 

costs that are authorized by law or by the parties’ agreement” in class actions. Fed. R. Civ. P. 

23(h). Where the case results in a common fund for the class, the Court may award fees as a 

percentage of that common fund. The doctrine originates from the equitable principles of quantum 

meruit and unjust enrichment and aims to shift the expense of litigation from named plaintiffs, 

who obtained the fund’s benefits, to the absent class members, who benefit from the fund but likely 

contributed little, or nothing, to the process. Brundle ex rel. Constellis Employee Stock Ownership 

Plan v. Wilmington Tr., N.A., 919 F.3d 763, 785 (4th Cir. 2019), as amended (Mar. 22, 2019). As 

the Fourth Circuit has explained, awarding fees as a percentage of the common fund “hold[s] the 

beneficiaries of a judgment or settlement responsible for compensating the counsel who obtained 

the judgment or settlement for them.” Id. at 786.14 

 
14 Most Circuits either permit or require the percentage method. 5 Newberg on Class Actions § 
15:66 (5th ed. Dec. 2020 Update). For example, the Eleventh Circuit and the District of Columbia 
require the use of the percentage method. Id. at n.6 (citing cases). The Third Circuit prefers the 
percentage method. Id. at n.7. And the First, Second, Fifth, Sixth, Eight, Ninth, and Tenth allows 
district courts to use either method. Id. at n.5 (citing cases).  
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Courts’ preference for the percentage method is common sense. It is easily administered 

and saves valuable court and party resources, which heeds the Supreme Court’s mandate that 

“request for attorney’s fees . . .not result in a second major litigation.” Hensley v. Eckerhart, 461 

U.S. 424, 437 (1983). The percentage method also aligns the interests of class counsel and the 

class members because it both motivates class counsel to generate the largest possible recovery for 

the class and rewards efficient litigation. This is because their fee increases with the class’s take, 

removing any incentive to run up their hours in order obtain a higher fee. A percentage fee also 

encourages early settlements because class counsel will not receive additional fee for unnecessary 

motions or discovery.  Johnson v. Metro-Goldwyn-Mayer Studios, Inc., 2018 WL 5013764, at *11 

(W.D. Wash. 2018) (noting that “the percentage-of-recovery method plays an important role in 

aligning the interests of the class and class counsel” and “[i]n such situations, class counsel is 

motivated to obtain the largest tangible benefit possible, to provide for the best possible notice to 

the class, and to assure that the claims process is not overly burdensome”); In re Anthem, Inc. Data 

Breach Litigation, 2018 WL 3960068, at *5 (N.D. Cal. 2018) (“By tying the award to the recovery 

of the Class, Class Counsel’s interests are aligned with the Class, and Class Counsel are 

incentivized to achieve the best possible result.”); In re Payment Card Interchange Fee and 

Merchant Discount Antitrust Litigation, 991 F. Supp. 2d 437, 440 (E.D.N.Y. 2014) (“The 

percentage method better aligns the incentives of plaintiffs’ counsel with those of the class 

members because it bases the attorneys’ fees on the results they achieve for their clients, rather 

than on the number of motions they file, documents they review, or hours they work.”); Swedish 

Hosp. Corp. v. Shalala, 1 F.3d 1261, 1268–69 (D.C. Cir. 1993) (noting that “using the lodestar 

approach in common fund cases encourages significant elements of inefficiency,” whereas “if a 
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percentage-of-the-fund calculation controls, inefficiently expended hours only serve to reduce the 

per hour compensation of the attorney expending them”).  

Conversely, the lodestar method is time consuming and requires lawyers to submit 

voluminous records that courts must then review and scrutinize in detail. Furthermore, a lodestar 

fee incentivizes class counsel to increase the number of hours they spend on a case in order to 

maximize their fees, regardless of whether that time actually advances the case or class members’ 

interests. In re General Motors Corp. Pick-Up Truck Fuel Tank Products Liability Litigation, 55 

F.3d 768, 821 (3d Cir. 1995) (“[T]he lodestar method has been criticized as giving class counsel 

the incentive to delay settlement in order to run up fees while still failing to align the interests of 

the class”). Indeed, the lodestar method is used in only a small percentage of class-action cases, 

usually those involving fee-shifting statutes or where the settlement provides injunctive relief that 

cannot be reliably calculated. See, e.g., Theodore Eisenberg et al., Attorneys’ Fees in Class 

Actions: 2009-2013, 92 N.Y.U. Law Review 937, 945 (2017) (finding the lodestar method used 

only 6.29% of the time from 2009-2013, down from 13.6% from 1993-2002 and 9.6% from 2003-

2008); Brian T. Fitzpatrick, An Empirical Study of Class Action Settlements and Their Fee Awards, 

7 J. Empirical L. Stud. 811, 832 (2010) (finding the lodestar method used in only 12% of 

settlements). 

 While the Fourth Circuit has not explicitly required its use in class actions, the percentage 

method is overwhelmingly preferred by the district courts in this circuit. Galloway v. Williams, 

No. 3:19-CV-470, 2020 WL 7482191, at *5 (E.D. Va. Dec. 18, 2020) (Noting in a comparable 

tribal-lending case, “Nevertheless, over time, certain customs have developed, both in the Fourth 

Circuit and across the country; for example, the favored method for calculating attorneys’ fees in 

common fund cases is the percentage of the fund method.”); Thomas v. FTS USA, LLC, No. 3:13-

cv-825 (REP), 2017 WL 1148283, at *3 (E.D. Va. Jan. 9, 2017), report and recommendation 
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adopted, No. 3:13-cv-825, 2017 WL 1147460 (E.D. Va. Mar. 27, 2017) (“District Courts within 

this Circuit have also favored the percentage of the fund method.”(citations omitted));  see also 

Kelly v. Johns Hopkins Univ., No. 1:16-CV-2835-GLR, 2020 WL 434473, at *2 (D. Md. Jan. 28, 

2020); Seaman v. Duke Univ., No. 1:15-CV-462, 2019 WL 4674758, at *2 (M.D.N.C. Sept. 25, 

2019); Cox v. Branch Banking & Tr. Co., No. 5:16-CV-10501, 2019 WL 164814, at *5 (S.D.W. 

Va. Jan. 10, 2019) (collecting cases and stating “In sum, there is a clear consensus among the 

federal and state courts, consistent with Supreme Court precedent, that the award of attorneys' fees 

in common fund cases should be based on a percentage of the recovery. This consensus derives 

from the recognition that the percentage of fund approach is the better-reasoned and more 

equitable method of determining attorneys' fees in such cases.”); Krakauer v. Dish Network, 

L.L.C., No. 14-333, 2018 WL 6305785, at *2 (M.D.N.C. Dec. 3, 2018); Phillips v. Triad Guar. 

Inc., No. 1:09CV71, 2016 WL 2636289, at *2 (M.D.N.C. May 9, 2016); Archbold v. Wells Fargo 

Bank, N.A., No. 13-24599, 2015 WL 4276295, at *5 (S.D.W. Va. July 14, 2015) (“[T]he Court 

concludes that there is a clear consensus . . . that the award of attorneys’ fees in common fund cases 

should be based on a percentage of the recovery.”). 

The Fourth Circuit has not established a benchmark for fee awards in common-fund cases. 

Here, Class Counsel is requesting a 23-percent fee, or, $1,633,100. This is well within the 25-to-

40-percent range that courts within the Fourth Circuit have held appropriate.15 It is also within the 

 
15 Indeed, “empirical studies show that, regardless whether the percentage method or the lodestar 
method is used, fee awards in the class actions average around one-third of the recovery.” 4 
Newberg on Class Actions § 14:6 (4th ed.); see also In re Rite Aid Corp. Sec. Litig., 146 F. Supp. 
2d 706, 735 (E.D. Pa. 2001) (review of 289 class action settlements demonstrates “average 
attorney’s fees percentage [of] 31.31%” with a median value that “turns out to be one-third.”). In 
an analysis of such historic patterns, Silber and Goodrich explained that empirical evidence does 
not necessarily establish what a court should do in any given case, but it does provide guidance to 
the court in determining whether a fee is reasonable. Reagan W. Silber & Frank E. Goodrick, 
Common Funds and Common Problems: Fee Objections and Class Counsel’s Response, 17 Rev. 
Litig. 525, 545–46 (1998).  But see Newberg’s Fifth Edition update, stating: 
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appropriate range found by the recent comprehensive study of attorneys’ fees in class action cases. 

Theodore Eisenberg & Geoffrey P. Miller, Attorney Fees in Class Action Settlements: An 

Empirical Study, 1 J. Empirical Legal Studies 27, 31, 33 (2004) (noting “a remarkable uniformity 

in awards between roughly 30% to 33% of the settlement amount.”). Notably, in the prior Gibbs 

settlement, this Court approved a 33-percent fee award. Gibbs II at ECF 141, ¶ 24. In addition, 

Judge Payne recently awarded a 33-percent fee award in a similar internet-lending class settlement, 

holding:  

A percentage award of 33% of a common fund is a bit on the high side for this 
circuit and in general, but it is certainly not outside of the realm of 
reasonable percentage awards, particularly given that the award will be inclusive of 
costs.  
 

Galloway v. Williams, No. 3:19-cv-470, 2020 WL 7482191, at *11 (E.D. Va. Dec. 18, 2020) (citing 

In re Celebrex (Celecoxib) Antitrust Litig., No. 2:14-cv-361, 2018 WL 2382091, at *5 (E.D. Va. 

Apr. 18, 2018).  In consumer class actions generally, and tribal-lending cases specifically, there is 

a tremendous amount of necessary post-approval.  This case is no exception. There are more than 

a million Class Members, and thousands have already contacted class counsel with questions about 

the Settlement, predatory lending, and their rights and responsibilities for debts that may be credit 

reporting or sold prior to being cancelled as a result of the prior settlements.  As Judge Novak 

recently held in a similar case: “I am going to approve that. It represents 33 percent of the monetary 

 
In earlier edition of the Treatise reported that (then-available) empirical studies 
showed that fee awards in class actions average around one-third of the recovery, a 
statement quoted by many courts. More recent empirical data on fee awards 
demonstrate that percentage awards in class actions are generally between 20–
30%, with the average award hovering around 25%, … Usually, 50% of the fund is 
the upper limit on a reasonable fee award from any common fund, in order to assure 
that fees do not consume a disproportionate part of the recovery obtained for the 
class, though somewhat larger percentages are not unprecedented. 
 

§ 15:83. Applying the percentage method—Reasonableness of percentage—Empirical data on 
percentages awarded, 5 Newberg on Class Actions § 15:83 (5th ed.). 
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value. The lodestar multiplier is 3.86, but believing that number is going to fall for the reasons you 

just said about the continuing work.”  Turner v. ZestFinance, Inc., Case. No. 3:19-cv-293, ECF 

116 at 16:1-5 (E.D.Va. Aug. 4, 2020). 

As with any class case that they agree to take on, Class Counsel lives by the result that they 

obtain for the Class Members. Even though the fee in this case is large, Class Counsel has 

consistently advocated for fees based on the percentage method, even in circumstances where it 

results in a small fee well below their lodestar.  Milbourne v. JRK Residential America, LLC, No. 

3:12-cv-861 (ED. Va.); Mayfield v. Memberstrust Credit Union, 3:07-cv-506 (E.D. Va.) (fee of 

$8,300); Thomas v. FTS USA, LLC, No. 3:13-cv-825 (REP), 2017 WL 1148283, at *3 (E.D. Va. 

Jan. 9, 2017), report and recommendation adopted, No. 3:13CV825, 2017 WL 1147460 (E.D. Va. 

Mar. 27, 2017); Conley v. First Tennessee, 1:10-cv-1247 (E.D. Va.) (300 consumers and fee of 

$20,000); Lengrand v. Wellpoint, No. 3:11-cv-333-HEH (E.D. Va.) (Doc. 42) (counsel requested 

only 20% of the class recovery, $8,550, due to the small class size). In each case, the standards of 

Rule 23 demand that Class Counsel represent the interest of the class with the same attention, zeal, 

and competence whether the class is in the millions or not. In this case, where Class Counsel bore 

the risk of the litigation entirely and advanced significant funds in furtherance of the litigation, the 

requested fee is reasonable.  

 ii. A cross-check against Counsel’s lodestar confirms the requested fee is reasonable.  

 A cross-check is not required to determine the fairness of a fee when the percentage method 

is used. However, courts have, on occasion, used a lodestar estimate as a cross-check in assessing 

Class Counsel’s fee request. Manual for Complex Litigation (Fourth) § 21.724. As this Court has 

recently recognized, “where used as a mere cross-check, the hours documented by counsel need 

not be exhaustively scrutinized by the district court.” Galloway v. Williams, No. 3:19-CV-470, 

2020 WL 7482191, at *11 (E.D. Va. Dec. 18, 2020).  
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 Here, the requested award includes both attorneys’ fees and costs16.  For fees, Class 

Counsel estimates that its combined lodestar exceeds $ 556,244.10. Ex. 2, Kelly Decl. at ¶ 29; Ex. 

3, Bennett Decl. at ¶¶ 37; Ex. 4, Haac Decl. at ¶ 29.17 Class Counsel has also incurred $8,285.84 

in unreimbursed expenses. Ex. 2, Kelly Decl. at ¶ 29; Ex. 3, Bennett Decl. at ¶ 32; Ex. 4, Haac 

Decl. at ¶ 50. While Class Counsel were able to use their knowledge and document productions 

from prior Think Finance litigation to more effectively litigate the Plaintiffs’ claims in this case, 

their lodestar and costs do not include any of the fees or costs sought in the United States 

Bankruptcy Court for the Northern District of Texas or in any of the prior class-action settlements, 

and Plaintiffs here have done their best to separate and allocate time among all of the cases.  In 

addition, Class Counsel’s fee request includes an additional, estimated lodestar for their post-

approval work in the case. Of course, this time is just a conservative estimate, and Class Counsel 

is obligated to complete all post-approval work, regardless of the actual time incurred.  In past 

comparable cases, Class Counsel’s actual post-approval work exceeded their request in this case 

by at least ten percent. 

 The requested $1,633,100.00 fee represents a 2.8 multiplier. In light of the Settlement’s 

benefits, this multiplier is reasonable. Berry v. Schulman, 807 F.3d 600, 617 n. 9 (4th Cir. 2015) 

(noting that using the lodestar method, “the district court multiplies the number of hours worked 

by a reasonable hourly rate. And it can then “adjust the lodestar figure using a ‘multiplier’ derived 

from a number of factors, such as the benefit achieved for the class and the complexity of the 

 
16 Class Counsel was unable to use anything from the submission by Gravel & Shea and Berman 
Tabacco as part of this analysis, because the time is not broken down by case or task, and the 
majority of the time was already resolved as a result of the substantial contribution claims in the 
bankruptcy proceeding. (ECF No. 45.) 
 
17 Counsel’s hourly rates are reasonable for this District and complex, class action litigation. Ex. 
2, Kelly Decl. at ¶ 30; Ex. 3, Bennett Decl. at ¶ 52; Ex. 4, Haac Decl. at ¶¶ 24-27; Ex. 5, Pittman 
Decl. ¶¶ 35-36 ; Ex. 8, Bartholow Decl. ¶¶ 18 & 20. 
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case.”) This multiplier is well-within the range approved in other settlements both in the Fourth 

Circuit and nationally. See, e.g., Skochin v. Genworth Financial, Inc., No. 3:19-cv-49, 2020 WL 

6708388 (E.D. Va. Nov. 13, 2020) (finding 9.05 multiplier not unreasonable in lodestar cross-

check analysis); Spartanburg Regional Health Services District Inc. v. Hillenbrand Industries, 

Inc., No. 7:03-2141-HFF, 2006 WL 8446464 (D.S.C. Aug. 15, 2016) (approving fee award which 

resulted in multiplier above 6); see also Lloyd v. Navy Federal Credit Union, Case No. 3:17-cv-

01280-BAS-RBB (S.D. Cal. 2019) (approving fee which resulted in multiplier of 10.96); Stop & 

Shop Supermarket Co. v. SmithKline Beecham Corp., No. 03-cv- 04578, 2005 WL 1213926 (E.D. 

Pa. May 19, 2005) (15.6 multiplier); New Eng. Carpenters Health Benefits Fund v. First Databank, 

No. 05-cv-11148, 2009 WL 2408560, at *2 (D. Mass. Aug. 3, 2009) (8.3 multiplier); In re Doral 

Financial Corp. Securities Litigation, No. 05-cv-04014-RO (S.D.N.Y. Jul. 17, 2007) (10.26 

multiplier); Beckman v. KeyBank, N.A., 293 F.R.D. 467, 481 (S.D.N.Y. 2013) (“Courts regularly 

award lodestar multipliers of up to eight times the lodestar, and in some cases, even higher 

multipliers.”). Particularly in light of the result achieved, the requested fee is reasonable and 

appropriate. Notably, the Class was made aware of the proposed fee, and no one objected to it. 

V.  CONCLUSION 

These cases and the related litigation have been contentious and ongoing for the past four 

years. The Settlement is an excellent resolution of the claims against Rees because it was reached 

at arms’ length and eliminates the substantial cost and burden of litigating the claims to their 

conclusion. It satisfies the strictures for final approval, and the Court should approve it.  

Respectfully submitted, 
      PLAINTIFFS 
 

By:  /s/ Kristi C. Kelly  
Kristi C. Kelly, VSB #72791 
Andrew J. Guzzo, VSB #82170 
Casey S. Nash, VSB #84261 
KELLY GUZZO, PLC  
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3925 Chain Bridge Road, Suite 202 
Fairfax, VA 22030  
(703) 424-7572 
(703) 591-0167 Facsimile 
Email: kkelly@kellyguzzo.com 
Email: aguzzo@kellyguzzo.com 
Email: casey@kellyguzzo.com 
 
Leonard A. Bennett, VSB #37523 
Craig C. Marchiando, VSB #89736 
CONSUMER LITIGATION ASSOCIATES, P.C. 
763 J. Clyde Morris Blvd., Ste. 1-A 
Newport News, VA  23601 
Telephone: (757) 930-3660 
Facsimile: (757) 930-3662 
Email:  lenbennett@clalegal.com 
Email: craig@clalegal.com 
 
Anna C. Haac (pro hac vice)  
Tycko & Zavareei LLP 
1828 L Street, NW, Suite 1000 
Washington, DC. 20036 
(202) 973-0900 
(202) 973-0950 Facsimile 
Email: ahaac@tzlegal.com 
 
Counsel for Plaintiffs 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF VIRGINIA 

Richmond Division 
 

 
DARLENE GIBBS, et al., on behalf of themselves 
and all others similarly situated, 
 

Plaintiffs, 
v.  

 
   KENNETH REES, 
 

Defendants. 

 
 
 
 
Civil Action No: 3:20-cv-717 (MHL) 

 
 

DECLARATION OF RSM US LLP 
IN CONNECTION WITH NOTICE DISSEMINATION 

 
 Ritesh Patel, pursuant to 28 U. S. C. § 1746, hereby declares and states as follows: 
 

1. I am an employee of RSM US LLP (“RSM”) which was appointed to aid in giving notice to 
potential Class Members and I was principally responsible for overseeing the dissemination of Class Notices 
(“Notices”) to members of the Class. 

 
2. Pursuant to the Court’s Order (“Order”) dated December 9, 2020, the Court approved the 

form and content of the Class Notice to Settlement Class Members.  A class action was conditionally 
certified on behalf of the following class of plaintiffs:  

 
All persons within the United States to whom 
Great Plains has lent money; all persons within the United States to whom 
Plain Green lent money prior to June 1, 2016; and all persons within the 
United States to whom MobiLoans lent money prior to May 6, 2017. 

 
3. RSM, as Settlement Administrator of the Gibbs, et al. v. Plain Green, LLC, et al., 3:17-cv-

00495-MHL matter, has kept and maintained a Class List of Class Members who met the criteria provided 
above. A total of 1,841,618 loans were found to meet this criteria.  We identified and combined multiple 
records per class member by social security number.  The results of this effort yielded a total of 1,031,852 
individual class members.   

  
Emailing of the Notice 

 
4. RSM arranged for the transmission of an Email notice (“Exhibit A”) to 789,863 Class 

Members for which we had a valid email address on December 18, 2020.  
 
5. The email deployment resulted in a total of 36,645 undeliverable email notices.  Mailed 

notices were subsequently sent to the mailing address of these Class Members. 
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Mailing of the Notice 
 

6. Notices (“Exhibit B”), were mailed to 241,989 Class Members for whom we did not have a 
valid email address.  These notices were mailed via US First Class Mail on December 18, 2020. Prior to 
mailing, all 241,989 records were processed through the U.S. Postal Service National Change of Address 
database. 
 

7. Notices (“Exhibit B”), were also mailed to 36,645 Class Members who were initially sent an 
email notice on December 18, 2020, but whose notices could not be successfully delivered.  These notices 
were mailed via U.S. First Class Mail on January 5, 2021. 
 

Undeliverable Notices 
  
8. As of February 23, 2021, we have received 23,742 Notices returned by the U.S. Postal    

Service as undeliverable without a forwarding address. 
 

9. In an effort to locate updated addresses for those Notices that were returned without a 
forwarding address on or before February 15, 2021, we used the search firm TLOxp, a TransUnion address 
search service. We were able to locate 22,916 new addresses and Notices were re-mailed to these class 
members.  826 original notices were returned after February 15, 2021 or an updated address could not be 
located.  3,825 of the re-mailed Notices were subsequently returned undeliverable and no additional search 
procedures were performed.   
  

10. We also received 744 Notices from the U.S. Postal Service that were returned with a 
forwarding address and they were promptly re-mailed. 

 
11. In summary, the total number of Notices that were presumed to be successfully delivered as 

follows:  
 
Total Original Mailing List:             1,031,852 

 ---------------------------------------------------------------------------------------------------------------------------------------------  
Email Notice: 

  Deployment: December 18, 2020 789,863 
Undelivered:    (36,645)  

 
 Total Emails presumed delivered:      753,218 

 
    Mail Notice: 
  Original Mailing: December 18, 2020 241,989 
  Undeliverable Emails: January 5, 2021   36,645  278,634     
           

Less:   
Undeliverable Notices:   

Updated address not located: (     826) 
Re-mailed notices:  (  3,825)  

                                 (  4,651) 
Total Mail Notices presumed delivered:                      273,983 

 
   Total Notices presumed delivered:                1,027,201       99.5% 
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Websites 
 
12. Pursuant to the Order, on December 18, 2020, the settlement website, 

www.thinkfinancesettlement.com was updated with information concerning the Gibbs v. TCV V, et al. 
settlement.  The original inception of the website occurred on July 24, 2019.  The following additional 
websites were updated by redirecting visitors to the settlement website: 

www.pathinkfinancesettlement.com  
 www.thinkfinanceclassactionsettlement.com 
 
 The website provide Class Members with the ability to send email inquiries, determine their 

eligibility and also contains the following documents: 
• Class Action Complaints 
• Amended Class Action Complaints 
• Settlement Agreements 
• Motions for Preliminary Approval 
• Proposed Orders Granting Preliminary Approval 
• Notices of Filing Amended Documents for Preliminary Approval 
• Orders Granting Preliminary Approval of Class Action Settlements 
• Class Notice 
• Class Notice (in Spanish) 
• State Usury Rates 
• Exclusion Form 

 
The website also provides Class Members with the ability to access and download documents from 

the initial Think Finance Settlement and related matters including Gibbs, et al. v. Plain Green, LLC, et al., 
3:17-cv-00495-MHL. 

 
On December 18, 2020, an updated Cash Award Portal was activated on the website to provide class 

members with the ability to login using their unique access code to determine if they are eligible to receive a 
Cash Award from the Settlement. As of February 23, 2021, a total of 56,245 Class Members logged into the 
Cash Award Portal to check their eligibility for a payment. 

 
13. As of February 23, 2021, the Settlement Administrator has received 3,374 email inquiries 

since preliminary approval was granted on December 9, 2020. 
 
14. As of February 23, 2021, the website has received a total of 1,931,143 unique page views 

since inception on July 24, 2019, inclusive of 334,483 unique page views since the updated website was 
made available December 18, 2020. 

 
Telephone Assistance Programs 

 
15.   Pursuant to the Order, the two dedicated toll-free phone numbers which were originally 

activated on July 23, 2019 in connection with the initial Think Finance Settlement and related matters 
including Gibbs, et al. v. Plain Green, LLC, et al., 3:17-cv-00495-MHL were updated on December 18, 
2020. The toll-free numbers provide callers with answers to Frequently Asked Questions and the ability to 
speak to a live agent.  Since the December 18, 2020 update and through February 19, 2021, we have received 
5,708 calls to the toll-free phone numbers.        
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Exclusion Requests 

 
16. As of February 23, 2021, we have received 12 requests to be excluded from the Class of 

which 10 were located on the Class List and 2 were not found on the Class List.  A list of Class Members 
who timely excluded themselves is attached (“Exhibit C”). 

 
Objections 

 
17. As of February 23, 2021, one objection has been filed.   A list containing the Class Member 

who objected is attached (“Exhibit D”). 
 
 
I declare under penalty of perjury that the foregoing is true and correct and that this Declaration was 

executed on February 25, 2021. 
 
              
       _________________________________________  

       Ritesh Patel 
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From:
To:
Subject:
Date:

Think Finance Settlement [questions@thinkfinancesettlement.com]
[CLASS MEMBER]
Legal Notice to Great Plains Lending, Plain Green or MobiLoans Customers 
Friday, December 18, 2020 11:14:26 AM

Your Access Code: 1

Your Contact Information:

[CODE]

[NAME]
[ADDRESS]
[CITY], [STATE] [ZIP]

If your address has changed, please visit www.ThinkFinanceSettlement.com to update your address.

If You Obtained a Loan or Line of Credit from Great Plains Lending, Plain
Green, or MobiLoans You Could Get Additional Debt Cancellation and a Cash
Payment from a Settlement.

A federal court ordered this notice. This is not a solicitation from a lawyer.

Read this Notice. It states your rights and provides you with information regarding a proposed settlement of two
nationwide Class Actions ("Settlement") against Kenneth Rees and companies known as Sequoia, TCV, and National
Credit Adjusters ("Defendants") relating to loans originated by Great Plains Lending LLC ("Great Plains"), Plain Green
LLC ("Plain Green"), and MobiLoans LLC ("MobiLoans").

This Notice is a summary of information about the Settlement and explains your legal rights and options because you are
a member of the class of borrowers who will be affected if the Settlement is approved by the Court. The Settlement
includes anyone who took out a Great Plains loan, who took out a Plain Green loan prior to June 1, 2016, and/or who
took a cash advance on a MobiLoans line of credit prior to May 6, 2017.

This is the second Settlement and Notice relating to a series of lawsuits alleging that Plain Green and Great Plains loans
and MobiLoans lines of credit did not comply with various state and federal laws because they were made at annual
interest rates greater than what is permitted by state law or the lenders did not have a license to lend when one was
required. Defendants deny all allegations in these lawsuits. The first settlement ("Think Finance Settlement") was finally
approved in 2019 by the U.S. District Court for the Eastern District of Virginia in Gibbs, et al. v. Plain Green, LLC, et
al., Case No. 3:17-cv-495; and the Bankruptcy Court for the Northern District of Texas in In re Think Finance, LLC,
Case No. 17-33964 ("Think Finance Bankruptcy").

 The Pennsylvania Attorney General ("PA AG") filed its own lawsuit on behalf of the Commonwealth of Pennsylvania
and state consumers ("Pennsylvania Case") against Rees and National Credit Adjusters, LLC ("NCA") and also asserted
similar allegations regarding loans made to Pennsylvania consumers by First Bank of Delaware ("FBD"), which no
longer operates.

The complete terms of the proposed Settlement are available at the Settlement website,
www.ThinkFinanceSettlement.com. You may also obtain further information about the Settlement at the following
toll-free telephone number: 1-877-830-7932.

YOUR LEGAL RIGHTS AND OPTIONS IN THIS SETTLEMENT

DO NOTHING

You will remain a member of the Settlement Class and may be eligible for
benefits, including cash payments. You will give up rights to ever sue the
Defendants and others about the legal claims that are in the lawsuits.

EXCLUDE
YOURSELF

You can opt out of the Settlement and you will not be eligible for any benefits,
including any cash payments. This is the only option that allows you to keep
any rights you have to bring, or to become part of, another lawsuit involving
the claims being settled. There is no guarantee that another lawsuit would be
successful or would lead to a larger or better recovery than this Settlement.

OBJECT
TO THE SETTLEMENT

If you do not exclude yourself, you may write to the Court about why you
don’t like the Settlement or why the Court should not approve it.
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1. WHY IS THERE A NOTICE?

This Notice is about a proposed nationwide Settlement in two Class Action cases:  Gibbs v. Rees, Case No. 3:20-cv-717 (E.D.
Va.) and Gibbs v. TCV V, LP, Case No. 3:19-cv-789 (E.D. Va.).  The Settlement will be considered and must be approved by
the United States District Court for the Eastern District of Virginia in Richmond, Virginia.

The anticipated distribution from the Rees Settlement is part of the resolution of Commonwealth v. Think Finance, Inc., Case
No. 2:14-cv-07139 in the United States District Court for the Eastern District of Pennsylvania.

2. WHAT ARE THESE LAWSUITS ABOUT?

The claims involved in the Settlement arise out of loans and lines of credit made in the name of three companies that are owned
by Native American Indian Tribes: Great Plains, Plain Green, and MobiLoans.  Services were provided to the Native American
Indian Tribes by several companies known collectively as Think Finance, in which Defendant Rees was, for a time, the CEO
and Defendants TCV and Sequoia had ownership interests.  Defendant NCA purchased and collected or sought to collect on
certain loans that were originated by the Native American Indian Tribes and/or serviced by Think Finance.   The terms "loan"
and "loans" refer to both installment loans and cash advances on lines of credit.

The Plaintiffs in the lawsuits covered by the Settlement allege that Defendants violated federal and various state laws by being
involved in and/or supporting the making, servicing, and collecting of loans with annual interest rates in excess of the amount
allowed by state law and without required state licenses.  Defendants vigorously deny these allegations and any wrongdoing.

Important case documents may be accessed at the Settlement website, www.ThinkFinanceSettlement.com.

3. WHY IS THIS A CLASS ACTION?

In a class action or proceeding, one or more people, called class representatives, bring an action on behalf of people who have
similar claims.  All of the people who have claims similar to the class representatives are class members, except for those
individuals who exclude themselves from the class.  Here, Plaintiffs filed suit against Defendants on behalf of themselves and
similarly situated consumer borrowers.

4. HOW DO I KNOW IF I AM INCLUDED IN THE SETTLEMENT?

You are a member of the Settlement Class and would be affected by the Settlement if you obtained:

A loan(s) from Great Plains Lending,
A loan(s) from Plain Green prior to June 1, 2016,
A cash advance prior to May 6, 2017 pursuant to a line of credit from MobiLoans.

If you received this Notice, we believe you are a member of the Settlement Class and you will be a Settlement Class Member
unless you exclude yourself.

5. WHAT DOES THE SETTLEMENT PROVIDE AND HOW MUCH WILL MY PAYMENT BE?

The Defendants have agreed to provide the following benefits and others more fully described at the Settlement website,
www.ThinkFinanceSettlement.com.

 These benefits are in addition to all benefits from the first Think Finance Settlement:

a. Cancellation of Debt: In addition to the previous cancellation of debt in the first Think Finance Settlement, any loan
purchased by NCA from Great Plains, Plain Green (prior to June 1, 2016), and MobiLoans (prior to May 6, 2017) will be
cancelled. For those loans, NCA will stop all direct or indirect collection activity and will not further assign, sell, or
transfer any loans. Additionally, NCA will not report any debt where the original creditor was Great Plains, Plain Green
and MobiLoans to any consumer reporting agency. If such debt has been reported to a credit reporting agency, NCA will
request that the reporting be withdrawn.

b. Cash Payments: A $57,355,063.35 fund will be created from contributions by Defendants to provide additional cash
payments to some Class Members.
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If the Settlement receives the Court’s approval, and if you are entitled to any payment, a check for your portion will be
mailed to you automatically provided you cashed your check from the first Think Finance Settlement.  If you were
entitled to payment from the first Think Finance Settlement, but did not cash your check, you will not be issued a
cash payment for this Settlement unless you submit a request for payment to the Settlement Administrator.  You
can go online to www.ThinkFinanceSettlement.com or call 1-877-830-7932 to make this request.

The amount of your check will depend on what you paid in principal and/or what you paid in interest above your state’s
legal limits, as well as the amount of money available in the settlement fund. The list of the rates by state used in this
Settlement is available on the Settlement website, www.ThinkFinanceSettlement.com .  You will only get a
proportionate share of the recovery (because the total in settlement funds available likely will be insufficient to pay
everyone the full amount paid on their loan).  You may also go to the website to determine whether you would receive a
payment, and you can contact the Settlement Administrator, using the contact information below, to obtain an estimate
of the amount you likely would receive if the settlement is approved.

The Settlement Administrator will mail the check to the same address as this Notice, so please update your address if you
move.  You can go online to www.ThinkFinanceSettlement.com to update your address.

You will not receive a cash payment, but will receive other benefits if you:

Did not make any payments on your Great Plains Lending, Plain Green, or MobiLoans loan; or
Lived in Arizona, Arkansas, Colorado, Connecticut, Idaho, Illinois, Indiana, Kansas, Kentucky, Massachusetts,
Minnesota, Montana, New Hampshire, New Jersey, New Mexico, New York, North Carolina, Pennsylvania,
Ohio, South Dakota, Vermont, Virginia, and Wisconsin and did not make payments above the principal on your
loan; or
Lived in Alabama, Alaska, California, Delaware, Florida, Georgia, Hawaii, Iowa, Louisiana, Maine, Maryland,
Michigan, Mississippi, Missouri, Nebraska, North Dakota, Oklahoma, Oregon, Rhode Island, South Carolina,
Tennessee, Texas, Washington, West Virginia, Washington D.C., and Wyoming, and did not pay interest above
your state’s legal limits;
Lived in Utah or Nevada (which had no interest restrictions); or
Did not cash your check from the first Think Finance Settlement and do not affirmatively submit a request for
payment to the Settlement Administrator.

c. Payments Made to National Credit Adjusters: If you made a payment on or after April 17, 2019 to Defendant NCA
on any covered loan or covered line of credit, NCA has agreed to work with Class Counsel to pay to you any amount you
paid over your state’s interest rate cap. You have 90 days after the Settlement is approved by the Court to contact Class
Counsel to obtain any payment you are entitled. You can email class counsel at
classcounsel@ThinkFinanceSettlement.com.

d. Future Recoveries: It is possible that you will also receive additional cash payments and/or benefits as a result of future
lawsuits or claims being pursued by a Litigation Trustee as part of the Think Finance Bankruptcy or against other non-
settling defendants in other lawsuits.

6. WHAT DO I HAVE TO DO TO RECEIVE MY PAYMENT?

Nothing, provided you cashed your check sent as a result of the first Think Finance Settlement.  If you are entitled to a cash
payment and cashed your check from the first Think Finance Settlement, the Settlement Administrator will mail you a check
automatically approximately 60 days after the Court grants final approval to the Settlement and any appeals are resolved.  If you
are entitled to a cash payment and DID NOT cash your check from the first Think Finance Settlement, you must
affirmatively request payment from the Settlement Administrator in order to receive any cash payment to which you are
entitled.  You can go online to www.ThinkFinanceSettlement.com or call 1-877-830-7932 to make this request.

The Settlement Administrator will mail the check to the same address as this Notice, so please update your address if you
move.  You can contact the Settlement Administrator at the telephone number or address below if your address has changed or
you can go online to www.ThinkFinanceSettlement.com to update your address.

For information about whether you will qualify for a cash payment, go to www.ThinkFinanceSettlement.com or call 1-877-
830-7932.

If you are seeking a payment for amounts you paid over your state’s interest rate cap to Defendant NCA on or after April 17,
2019, you must contact Class Counsel to request such payment no later than 90 days after the Settlement is approved by the
Court. You can email class counsel at classcounsel@ThinkFinanceSettlement.com.

7. WHAT AM I GIVING UP TO GET A BENEFIT AND STAY IN THE SETTLEMENT CLASS?

Unless you exclude yourself, you are a member of the Settlement Class, and that means that you cannot sue, continue to sue, or
be part of any other lawsuit against or recover any additional monies from the Released Parties concerning the claims relating to
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your Great Plains, Plain Green, or MobiLoans loan(s).  The Released Parties include: (1) Kenneth Rees, Jeanne Margaret
Gulner, Kenneth Earl Rees Family Investments, Ltd., and Jeanne Margaret Gulner Family Investments, Ltd. ("Rees
Defendants"), (2) Sequoia Capital Operations, LLC; Sequoia Capital Franchise Partners, L.P.; Sequoia Capital IX, L.P.; Sequoia
Capital Growth Fund III, L.P.; Sequoia Capital Entrepreneurs Annex Fund, L.P.; Sequoia Capital Growth III Principals Fund,
LLC; Sequoia Capital Franchise Fund, L.P.; SCFF Management, LLC; SC IX.I Management, LLC; SCGF III Management,
LLC; and Sequoia Capital Growth Partners III, L.P. ("Sequoia"  or "Sequoia Defendants"); (3) TCV V, L.P.; TCV Member
Fund L.P.; and Technology Crossover Management V, LLC ("TCV" or "TCV Defendants"); and (4) National Credit Adjusters,
LLC ("NCA"). However, if you made a payment to Defendant NCA on or after April 17, 2019, you will not release any
individual claim you have against NCA for actual damages, unless you receive a payment for amounts paid to NCA over your
state’s interest rate cap from NCA. 

Staying in the Class will also mean that you release all claims against the Released Parties arising out of or relating in any way
to your Great Plains, Plain Green, or MobiLoans loan(s), regardless of whether such claim is known or unknown, asserted or as
yet un-asserted.  Staying in the Class also means that any Court orders pertaining to the Settlement will apply to you and legally
bind you.

The Settlement provides that Plaintiffs’ claims will be resolved with no further litigation against those Defendants who are part
of the Settlement. Those Defendants, and certain related companies and individuals, will be released from all further liability
related to the loans within the scope of the Settlement, or related conduct.

The complete Release and list of Released Parties can be found in the Settlement Agreement, which is available on the
Settlement website at www.ThinkFinanceSettlement.com.     

8. HOW DO I EXCLUDE MYSELF FROM THE SETTLEMENT?

To be excluded from the Settlement, you must send an "Exclusion Request" by mail. You may download a form to use from the
Settlement website or you may send your own letter which must include:

Your name, address, and telephone number,
The name of the case(s) you wish to be excluded from: Gibbs v. Rees, Case No. 3:20-cv-717 (E.D. Va.) or Gibbs v. TCV
V, LP, Case No. 3:19-cv-789 (E.D. Va.),
A statement that you want to be excluded: "I request to be excluded from the class settlement in this case," and
Your Signature.

 

Your Exclusion Request must be postmarked no later than February 12, 2021, to: 
Think Finance Settlement

c/o Settlement Administrator
P.O. Box 1387

Blue Bell, PA 19422

 

9. HOW DO I TELL THE COURT THAT I OBJECT TO AND DO NOT LIKE THE SETTLEMENT?

Objecting to the Settlement is different than Excluding yourself from the Settlement.

If you are a Settlement Class Member and you do not exclude yourself from the Settlement, you can object to the Settlement if
you think the Settlement is not fair, reasonable, or adequate, and that the Court should not approve the Settlement.  You also
have the right to appear personally and be heard by the Judge.  The Court and Class Counsel will consider your views carefully.

To object, you must send a letter stating your views to each of the parties listed below:

COURT
Clerk of the Court
United States District Court
Eastern District of Virginia
701 E. Broad St.
Richmond, VA 23219

SETTLEMENT ADMINISTRATOR
Think Finance Settlement
c/o Settlement Administrator
P.O. Box 1387
Blue Bell, PA 19422

You should include the docket number on the front of the envelope and letter you file to the Court for the Settlement you intend
to object to: "FOR THE Gibbs v. Rees, Case No. 3:20-cv-717 (E.D. Va.) or Gibbs v. TCV V, LP, Case No. 3:19-cv-789 (E.D.
Va.)."  

All objections must include:
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Your name, address, telephone number, and e-mail address,
The name of your counsel (if any), including any former or current counsel who may seek compensation for any reason
related to the objection,
Your account number (if you know it) with the Tribal Lender,
A sentence explaining the basis on which you claim to be a Settlement Class Member,
Factual basis and legal grounds for the objection to the Settlement, and
If you or your counsel want to appear personally at the hearings, you must state that in your Objection.

Objections must be filed with the above Court and served to the addresses above so that they are postmarked no later
than February 12, 2021. 

10. WHEN AND WHERE WILL THE COURT DECIDE WHETHER TO APPROVE THE SETTLEMENT?

The Court will hold a final fairness hearing to decide whether to approve the Settlement(s) on March 25, 2021 at 1:00 p.m. and
2:00 p.m. in the courtroom of Judge Hannah M. Lauck of the United States District Court for the Eastern District of Virginia,
701 E. Broad St., Richmond, VA 23219.  At this hearing, the Court will consider whether the Settlement is fair, reasonable, and
adequate.

If there are objections or comments, the Court will consider them at that time.  The hearing may be moved to a different date or
time without additional notice.  Please check www.ThinkFinanceSettlement.com or call 1-877-830-7932 to be kept up-to-date
on the date, time, and location of the hearing.

11. DO I HAVE TO COME TO THE HEARING?

No.  But you are welcome to come at your own expense.  As long as you mailed your written objection on time, the Court will
consider it.  You may also retain a lawyer to appear on your behalf at your own expense. 

12. DO I HAVE A LAWYER IN THE CASE?

Yes.  The Court has appointed the following law firms as Class Counsel to represent you and all other members of the
Settlement Class:

Kristi C. Kelly 
Andrew J. Guzzo
Kelly Guzzo, PLC

3925 Chain Bridge Road, Suite 202
Fairfax, VA 22030

Leonard A. Bennett
Consumer Litigation Associates, P.C.
763 J. Clyde Morris Blvd., Suite 1A

Newport News, VA 23601

Anna C. Haac
Tycko & Zavareei, LLP

1828 L Street, NW, Suite 1000
Washington, DC 20036

These lawyers will not separately charge you for their work on the case.  If you want to be represented by your own lawyer, you
may hire one at your own expense.

13. HOW WILL THE LAWYERS BE PAID?

Class Counsel will ask the Court in the Eastern District of Virginia case for an award of attorneys’ fees not to exceed one third
of the amount paid by Rees Defendants, Sequoia Defendants, TCV Defendants, and NCA.  The amounts awarded by the Court
will reduce the distributions to Class Members.

Class Counsel will also ask the Court to approve a $7,500 payment for 27 of the individual Plaintiffs in litigation subject to this
Settlement.  The Plaintiffs made substantial contributions in the prosecution of these lawsuits for the benefit of the Class.  The
Court will ultimately decide how much Class Counsel and individual Plaintiffs will be paid.

Class Counsel will file their request for service awards, attorneys’ fees and costs no later than February 26, 2021.  Any
objections to this request should be filed in the Court as indicated above in Section 9, no later than March 10, 2021.

The Settlement contains a number of detailed provisions for the allocation of the fund, including amounts to be paid for
attorneys’ fees.  The details for fund distribution are set forth in the settlement documents available on the website at
www.ThinkFinanceSettlement.com.

14. HOW DO I GET MORE INFORMATION?
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This Notice summarizes the proposed Settlement. You can get a copy of the Settlement Agreement and other relevant case-
related documents by visiting www.ThinkFinanceSettlement.com, by calling the Settlement Administrator at 1-877-830-7932,
or by contacting Class Counsel at the addresses above or by email to classcounsel@ThinkFinanceSettlement.com.

PLEASE DO NOT ADDRESS ANY QUESTIONS ABOUT THE SETTLEMENT OR THE LITIGATION TO
THE CLERK OF THE COURT, THE JUDGE, THE DEFENDANTS OR THE DEFENDANTS’ COUNSEL.

THEY ARE NOT PERMITTED TO ANSWER YOUR QUESTIONS.

 

Click here to unsubscribe from future emails regarding the Think Finance Settlement.
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Exhibit B 
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Think Finance Settlement
c/o Settlement Administrator
P.O. Box 1387
Blue Bell, PA 19422

IMPORTANT! DO NOT DISCARD

Your Access Code:  «CODE»

For information about whether you will qualify for a cash payment, go to  
www.ThinkFinanceSettlement.com.

If you are entitled to a cash payment, the Settlement Administrator will mail 

The Settlement Administrator will mail the check to the same address as this 

«Name»
«Address1»
«Address2»
«City», «State»  «Zip»
«country»

<<BARCODE>>
NUMERIC EQUIVALENT
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If You Obtained a Loan or Line of Credit from 
Great Plains Lending, Plain Green, or MobiLoans
You Could Get Additional Debt Cancellation and 

a Cash Payment from a Settlement.

A federal court ordered this notice.  This is not a solicitation from a lawyer.

• Read this Notice.  It states your rights and provides you with information regarding a proposed settlement of two 
nationwide Class Actions (“Settlement”) against Kenneth Rees and companies known as Sequoia, TCV, and National 
Credit Adjusters (“Defendants”) relating to loans originated by Great Plains Lending LLC (“Great Plains”), Plain Green 
LLC (“Plain Green”), and MobiLoans LLC (“MobiLoans”). 

• This Notice is a summary of information about the Settlement and explains your legal rights and options because you 
are a member of the class of borrowers who will be affected if the Settlement is approved by the Court. The Settlement 
includes anyone who took out a Great Plains loan, who took out a Plain Green loan prior to June 1, 2016, and/or who 
took a cash advance on a MobiLoans line of credit prior to May 6, 2017. 

• This is the second Settlement and Notice relating to a series of lawsuits alleging that Plain Green and Great Plains 
loans and MobiLoans lines of credit did not comply with various state and federal laws because they were made at 
annual interest rates greater than what is permitted by state law or the lenders did not have a license to lend when one 
was required. Defendants deny all allegations in these lawsuits. The first settlement (“Think Finance Settlement”) was 
finally approved in 2019 by the U.S. District Court for the Eastern District of Virginia in Gibbs, et al. v. Plain Green, 
LLC, et al., Case No. 3:17-cv-495; and the Bankruptcy Court for the Northern District of Texas in In re Think Finance, 
LLC, Case No. 17-33964 (“Think Finance Bankruptcy”).

• The Pennsylvania Attorney General (“PA AG”) filed its own lawsuit on behalf of the Commonwealth of Pennsylvania 
and state consumers (“Pennsylvania Case”) against Rees and National Credit Adjusters, LLC (“NCA”) and also 
asserted similar allegations regarding loans made to Pennsylvania consumers by First Bank of Delaware (“FBD”), 
which no longer operates.

• The complete terms of the proposed Settlement are available at the Settlement website, www.ThinkFinanceSettlement.com.  
You may also obtain further information about the Settlement at the following toll-free telephone number: 1-877-830-7932.

YOUR LEGAL RIGHTS AND OPTIONS IN THIS SETTLEMENT

DO NOTHING
You will remain a member of the Settlement Class and may be eligible for benefits, 
including cash payments.  You will give up rights to ever sue the Defendants and others 
about the legal claims that are in the lawsuits. 

EXCLUDE
YOURSELF

You can opt out of the Settlement and you will not be eligible for any benefits, including 
any cash payments.  This is the only option that allows you to keep any rights you have to 
bring, or to become part of, another lawsuit involving the claims being settled.  There is 
no guarantee that another lawsuit would be successful or would lead to a larger or better 
recovery than this Settlement.

OBJECT TO THE 
SETTLEMENT

If you do not exclude yourself, you may write to the Court about why you don’t like the 
Settlement or why the Court should not approve it.

1. Why is there a notice?

This Notice is about a proposed nationwide Settlement in two Class Action cases:  Gibbs v. Rees, Case No. 3:20-cv-717 (E.D. 
Va.) and Gibbs v. TCV V, LP, Case No. 3:19-cv-789 (E.D. Va.). The Settlement will be considered and must be approved by the 
United States District Court for the Eastern District of Virginia in Richmond, Virginia. 
The anticipated distribution from the Rees Settlement is part of the resolution of Commonwealth v. Think Finance, Inc., Case 
No. 2:14-cv-07139 in the United States District Court for the Eastern District of Pennsylvania.
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2. What are these laWsuits about?

The claims involved in the Settlement arise out of loans and lines of credit made in the name of three companies that are owned 
by Native American Indian Tribes: Great Plains, Plain Green, and MobiLoans. Services were provided to the Native American 
Indian Tribes by several companies known collectively as Think Finance, in which Defendant Rees was, for a time, the CEO 
and Defendants TCV and Sequoia had ownership interests. Defendant NCA purchased and collected or sought to collect on 
certain loans that were originated by the Native American Indian Tribes and/or serviced by Think Finance.  The terms “loan” 
and “loans” refer to both installment loans and cash advances on lines of credit.
The Plaintiffs in the lawsuits covered by the Settlement allege that Defendants violated federal and various state laws by being 
involved in and/or supporting the making, servicing, and collecting of loans with annual interest rates in excess of the amount 
allowed by state law and without required state licenses.  Defendants vigorously deny these allegations and any wrongdoing.
Important case documents may be accessed at the Settlement website, www.ThinkFinanceSettlement.com.

3. Why is this a class action?

In a class action or proceeding, one or more people, called class representatives, bring an action on behalf of people who have 
similar claims.  All of the people who have claims similar to the class representatives are class members, except for those 
individuals who exclude themselves from the class.  Here, Plaintiffs filed suit against Defendants on behalf of themselves and 
similarly situated consumer borrowers.

4. hoW do i knoW if i am included in the settlement?

You are a member of the Settlement Class and would be affected by the Settlement if you obtained: 
• A loan(s) from Great Plains Lending,
• A loan(s) from Plain Green prior to June 1, 2016,  
• A cash advance prior to May 6, 2017 pursuant to a line of credit from MobiLoans.

If you received this Notice, we believe you are a member of the Settlement Class and you will be a Settlement Class Member 
unless you exclude yourself.

5. What does the settlement provide and hoW much Will my payment be?

The Defendants have agreed to provide the following benefits and others more fully described at the Settlement website,  
www.ThinkFinanceSettlement.com.
 These benefits are in addition to all benefits from the first Think Finance Settlement: 
a. Cancellation of Debt: In addition to the previous cancellation of debt in the first Think Finance Settlement, any loan 

purchased by NCA from Great Plains, Plain Green (prior to June 1, 2016), and MobiLoans (prior to May 6, 2017) will 
be cancelled.  For those loans, NCA will stop all direct or indirect collection activity and will not further assign, sell, or 
transfer any loans.  Additionally, NCA will not report any debt where the original creditor was Great Plains, Plain Green and 
MobiLoans to any consumer reporting agency. If such debt has been reported to a credit reporting agency, NCA will request 
that the reporting be withdrawn. 

b. Cash Payments: A $57,355,063.35 fund will be created from contributions by Defendants to provide additional cash 
payments to some Class Members.  
If the Settlement receives the Court’s approval, and if you are entitled to any payment, a check for your portion will be 
mailed to you automatically provided you cashed your check from the first Think Finance Settlement. If you were entitled 
to payment from the first Think Finance Settlement, but did not cash your check, you will not be issued a cash 
payment for this Settlement unless you submit a request for payment to the Settlement Administrator. You can go 
online to www.ThinkFinanceSettlement.com or call 1-877-830-7932 to make this request.
The amount of your check will depend on what you paid in principal and/or what you paid in interest above your state’s legal 
limits, as well as the amount of money available in the settlement fund. The list of the rates by state used in this Settlement 
is available on the Settlement website, www.ThinkFinanceSettlement.com.  You will only get a proportionate share of the 
recovery (because the total in settlement funds available likely will be insufficient to pay everyone the full amount paid on 
their loan).  You may also go to the website to determine whether you would receive a payment, and you can contact the 
Settlement Administrator, using the contact information below, to obtain an estimate of the amount you likely would receive 
if the settlement is approved.
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The Settlement Administrator will mail the check to the same address as this Notice, so please update your address if  
you move.  You can go online to www.ThinkFinanceSettlement.com to update your address.

You will not receive a cash payment, but will receive other benefits if you:
• Did not make any payments on your Great Plains Lending, Plain Green, or MobiLoans loan; or 
• Lived in Arizona, Arkansas, Colorado, Connecticut, Idaho, Illinois, Indiana, Kansas, Kentucky, Massachusetts, 

Minnesota, Montana, New Hampshire, New Jersey, New Mexico, New York, North Carolina, Pennsylvania, Ohio, 
South Dakota, Vermont, Virginia, and Wisconsin and did not make payments above the principal on your loan; or

• Lived in Alabama, Alaska, California, Delaware, Florida, Georgia, Hawaii, Iowa, Louisiana, Maine, Maryland, 
Michigan, Mississippi, Missouri, Nebraska, North Dakota, Oklahoma, Oregon, Rhode Island, South Carolina, 
Tennessee, Texas, Washington, West Virginia, Washington D.C., and Wyoming, and did not pay interest above your 
state’s legal limits; 

• Lived in Utah or Nevada (which had no interest restrictions); or
• Did not cash your check from the first Think Finance Settlement and do not affirmatively submit a request for 

payment to the Settlement Administrator.  
c. Payments Made to National Credit Adjusters:  If you made a payment on or after April 17, 2019 to Defendant NCA on 

any covered loan or covered line of credit, NCA has agreed to work with Class Counsel to pay to you any amount you paid 
over your state’s interest rate cap. You have 90 days after the Settlement is approved by the Court to contact Class Counsel 
to obtain any payment you are entitled.  You can email class counsel at classcounsel@ThinkFinanceSettlement.com.

d. Future Recoveries:  It is possible that you will also receive additional cash payments and/or benefits as a result of future 
lawsuits or claims being pursued by a Litigation Trustee as part of the Think Finance Bankruptcy or against other non-
settling defendants in other lawsuits. 

6. What do i have to do to receive my payment?

Nothing, provided you cashed your check sent as a result of the first Think Finance Settlement.  If you are entitled to a cash 
payment and cashed your check from the first Think Finance Settlement, the Settlement Administrator will mail you a check 
automatically approximately 60 days after the Court grants final approval to the Settlement and any appeals are resolved. If you 
are entitled to a cash payment and DID NOT cash your check from the first Think Finance Settlement, you must affirmatively 
request payment from the Settlement Administrator in order to receive any cash payment to which you are entitled. You can go 
online to www.ThinkFinanceSettlement.com or call 1-877-830-7932 to make this request.
The Settlement Administrator will mail the check to the same address as this Notice, so please update your address if you move.  
You can contact the Settlement Administrator at the telephone number or address below if your address has changed or you can 
go online to www.ThinkFinanceSettlement.com to update your address.
For information about whether you will qualify for a cash payment, go to www.ThinkFinanceSettlement.com or call  
1-877-830-7932.
If you are seeking a payment for amounts you paid over your state’s interest rate cap to Defendant NCA on or after April 17, 
2019, you must contact Class Counsel to request such payment no later than 90 days after the Settlement is approved by the 
Court. You can email class counsel at classcounsel@ThinkFinanceSettlement.com.

7. What am i giving up to get a benefit and stay in the settlement class?

Unless you exclude yourself, you are a member of the Settlement Class, and that means that you cannot sue, continue to sue, 
or be part of any other lawsuit against or recover any additional monies from the Released Parties concerning the claims 
relating to your Great Plains, Plain Green, or MobiLoans loan(s).  The Released Parties include: (1) Kenneth Rees, Jeanne 
Margaret Gulner, Kenneth Earl Rees Family Investments, Ltd., and Jeanne Margaret Gulner Family Investments, Ltd. (“Rees 
Defendants”), (2) Sequoia Capital Operations, LLC; Sequoia Capital Franchise Partners, L.P.; Sequoia Capital IX, L.P.; Sequoia 
Capital Growth Fund III, L.P.; Sequoia Capital Entrepreneurs Annex Fund, L.P.; Sequoia Capital Growth III Principals Fund, 
LLC; Sequoia Capital Franchise Fund, L.P.; SCFF Management, LLC; SC IX.I Management, LLC; SCGF III Management, 
LLC; and Sequoia Capital Growth Partners III, L.P. (“Sequoia”  or “Sequoia Defendants”); (3) TCV V, L.P.; TCV Member Fund 
L.P.; and Technology Crossover Management V, LLC (“TCV” or “TCV Defendants”); and (4) National Credit Adjusters, LLC 
(“NCA”). However, if you made a payment to Defendant NCA on or after April 17, 2019, you will not release any individual 
claim you have against NCA for actual damages, unless you receive a payment for amounts paid to NCA over your state’s 
interest rate cap from NCA.  
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Staying in the Class will also mean that you release all claims against the Released Parties arising out of or relating in any way 
to your Great Plains, Plain Green, or MobiLoans loan(s), regardless of whether such claim is known or unknown, asserted or as 
yet un-asserted.  Staying in the Class also means that any Court orders pertaining to the Settlement will apply to you and legally 
bind you.
The Settlement provides that Plaintiffs’ claims will be resolved with no further litigation against those Defendants who are part 
of the Settlement. Those Defendants, and certain related companies and individuals, will be released from all further liability 
related to the loans within the scope of the Settlement, or related conduct.
The complete Release and list of Released Parties can be found in the Settlement Agreement, which is available on the Settlement 
website at www.ThinkFinanceSettlement.com.    

8. hoW do i exclude myself from the settlement?

To be excluded from the Settlement, you must send an “Exclusion Request” by mail.  You may download a form to use from 
the Settlement website or you may send your own letter which must include:

• Your name, address, and telephone number,
• The name of the case(s) you wish to be excluded from: Gibbs v. Rees, Case No. 3:20-cv-717 (E.D. Va.) or Gibbs v. TCV 

V, LP, Case No. 3:19-cv-789 (E.D. Va.), 
• A statement that you want to be excluded: “I request to be excluded from the class settlement in this case,” and 
• Your Signature.

Your Exclusion Request must be postmarked no later than February 12, 2021, to:
Think Finance Settlement 

c/o Settlement Administrator
P.O. Box 1387

Blue Bell, PA 19422

9. hoW do i tell the court that i object to and do not like the settlement?

Objecting to the Settlement is different than Excluding yourself from the Settlement.
If you are a Settlement Class Member and you do not exclude yourself from the Settlement, you can object to the Settlement 
if you think the Settlement is not fair, reasonable, or adequate, and that the Court should not approve the Settlement.  You also 
have the right to appear personally and be heard by the Judge.  The Court and Class Counsel will consider your views carefully. 
To object, you must send a letter stating your views to each of the parties listed below:

COURT
Clerk of the Court
United States District Court
Eastern District of Virginia
701 E. Broad St.
Richmond, VA 23219

SETTLEMENT ADMINISTRATOR
Think Finance Settlement
c/o Settlement Administrator
P.O. Box 1387
Blue Bell, PA 19422

You should include the docket number on the front of the envelope and letter you file to the Court for the Settlement you intend to 
object to: “FOR THE Gibbs v. Rees, Case No. 3:20-cv-717 (E.D. Va.) or Gibbs v. TCV V, LP, Case No. 3:19-cv-789 (E.D. Va.)”.  
All objections must include: 

• Your name, address, telephone number, and e-mail address,
• The name of your counsel (if any), including any former or current counsel who may seek compensation for any reason 

related to the objection,
• Your account number (if you know it) with the Tribal Lender,
• A sentence explaining the basis on which you claim to be a Settlement Class Member,
• Factual basis and legal grounds for the objection to the Settlement, and
• If you or your counsel want to appear personally at the hearings, you must state that in your Objection. 
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Objections must be filed with the above Court and served to the addresses above so that they are postmarked no later 
than February 12, 2021.  

10. When and Where Will the court decide Whether to approve the settlement?

The Court will hold a final fairness hearing to decide whether to approve the Settlement(s) on March 25, 2021 at 1:00 p.m. and 2:00 
p.m. in the courtroom of Judge Hannah M. Lauck of the United States District Court for the Eastern District of Virginia, 701 E. 
Broad St., Richmond, VA 23219.  At this hearing, the Court will consider whether the Settlement is fair, reasonable, and adequate. 

If there are objections or comments, the Court will consider them at that time.  The hearing may be moved to a different date or 
time without additional notice.  Please check www.ThinkFinanceSettlement.com or call 1-877-830-7932 to be kept up-to-date 
on the date, time, and location of the hearing.

11. do i have to come to the hearing?

No.  But you are welcome to come at your own expense.  As long as you mailed your written objection on time, the Court will 
consider it.  You may also retain a lawyer to appear on your behalf at your own expense.  

12. do i have a laWyer in the case?

Yes.  The Court has appointed the following law firms as Class Counsel to represent you and all other members of the Settlement Class: 

Kristi C. Kelly 
Andrew J. Guzzo
Kelly Guzzo, PLC

3925 Chain Bridge Road, Suite 202 
Fairfax, VA 22030

Leonard A. Bennett
Consumer Litigation Associates, P.C. 
763 J. Clyde Morris Blvd., Suite 1A

Newport News, VA 23601

Anna C. Haac
Tycko & Zavareei, LLP

1828 L Street, NW, Suite 1000
Washington, DC 20036

These lawyers will not separately charge you for their work on the case.  If you want to be represented by your own lawyer, you 
may hire one at your own expense.

13. hoW Will the laWyers be paid?

Class Counsel will ask the Court in the Eastern District of Virginia case for an award of attorneys’ fees not to exceed one third 
of the amount paid by Rees Defendants, Sequoia Defendants, TCV Defendants, and NCA.  The amounts awarded by the Court 
will reduce the distributions to Class Members. 

Class Counsel will also ask the Court to approve a $7,500 payment for 27 of the individual Plaintiffs in litigation subject to this 
Settlement.  The Plaintiffs made substantial contributions in the prosecution of these lawsuits for the benefit of the Class.  The 
Court will ultimately decide how much Class Counsel and individual Plaintiffs will be paid.

Class Counsel will file their request for service awards, attorneys’ fees and costs no later than February 26, 2021. Any objections 
to this request should be filed in the Court as indicated above in Section 9, no later than March 10, 2021.

The Settlement contains a number of detailed provisions for the allocation of the fund, including amounts to be paid 
for attorneys’ fees.  The details for fund distribution are set forth in the settlement documents available on the website at  
www.ThinkFinanceSettlement.com.

14. hoW do i get more information?

This Notice summarizes the proposed Settlement. You can get a copy of the Settlement Agreement and other relevant case-
related documents by visiting www.ThinkFinanceSettlement.com, by calling the Settlement Administrator at 1-877-830-7932, 
or by contacting Class Counsel at the addresses above or by email to classcounsel@ThinkFinanceSettlement.com.

PLEASE DO NOT ADDRESS ANY QUESTIONS ABOUT THE SETTLEMENT OR THE LITIGATION TO 
THE CLERK OF THE COURT, THE JUDGE, THE DEFENDANTS OR THE DEFENDANTS’ COUNSEL.

THEY ARE NOT PERMITTED TO ANSWER YOUR QUESTIONS.
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Exhibit C

Final Exclusion List (10 Class Members and 2 Unknown Individuals)
 

Last Name First Name Access Code # of Loans

BARRETT DONNA THK-9B9EC3FAF  1 Loan

DANIEL DORIS THK-B5AA62D44  1 Loan

DUNN AMI NICHOLE EXT-B4DCA54F7  1 Loan

GERTSCH MARILYN THK-EFDAFC38E  1 Loan

HANSEN EUGENE G THK-C637D3EB3  1 Loan

JONES CHRISTOPHER THK-A3C4AFDB3  1 Loan

KEMP DONEESE THK-A3C99FEB4  3 Loans

MILLS PEARL THK-9A96F9D8B  1 Loan

MORELLI MIA THK-F552F2A3E  1 Loan

ROSARIO GERALDO THK-A53DCF64E  1 Loan

BUTTRAM MELL Q *

FITZPATRICK BRIDGETT *

 * Unable to locate this person on the Class List.
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Gibbs v. Rees

Gibbs v. Rees - Objection List (1 Class Member)
 

Last Name First Name Access Code # of Loans

WASHINGTON DARRELL THK-E62BF5EC6  1 Loan
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IN THE UNITED STATES DISTRICT COURT 

FOR THE EASTERN DISTRICT OF VIRGINIA 
Richmond Division 

 
DARLENE GIBBS, et al., on behalf of themselves 
and all individuals similarly situated, 
 
  Plaintiffs,  
 
v. 
 
TCV V, L.P., et al,  
 
  Defendants. 
 

 
 
 
 
 
Civil Action No.: 3:19-cv-789-MHL 

 
DARLENE GIBBS, et al., on behalf of 
themselves and all others similarly 
situated, 

Plaintiffs, 

v. Case No: 3:20-cv-00717-MHL 

KENNETH REES, 

Defendants. 

 

 

INDIA BANKS, et. al., on behalf of 
themselves and all others similarly 
situated, 

Plaintiffs, 

v.  Case No: 3:20-cv-00716-MHL 

KENNETH REES, 

Defendant. 
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KIMETRA BRICE, et al., on behalf of 
themselves and all others similarly 
situated, 

Plaintiffs, 

v.  Case No: 3:20-cv-00732-MHL 

KENNETH REES, 

Defendants. 

 

 
DECLARATION OF KRISTI C. KELLY 

 
 I, Kristi C. Kelly declare: 

1. My name is Kristi C. Kelly. I am over 21 years of age, of sound mind, capable of 

executing this declaration, and have personal knowledge of the facts stated herein, and they are all 

true and correct. 

2. I am one of the attorneys working on behalf of the Plaintiffs in the above-styled 

litigation, and I am a founder and a partner of Kelly Guzzo, PLC, a law firm located at 3925 Chain 

Bridge Road, Suite 202, Fairfax, Virginia 22030. Prior to January 15, 2014, I was an attorney and 

equity partner at Surovell Isaacs Petersen & Levy, PLC, a nineteen-attorney law firm with offices 

in Fairfax, Virginia. My primary office was 4010 University Drive, Suite 200, Fairfax, Virginia 

22030. I also worked for Legal Services of Northern Virginia focusing exclusively on housing and 

consumer law for approximately three years prior to Surovell Isaacs Petersen & Levy, PLC. 

3. Since 2006, I have been and presently am a member in good standing of the Bar of 

the highest court of the State of Virginia, where I regularly practice law. Since 2007, I have been 

and presently am a member in good standing of the Bar of the highest courts of the District of 

Columbia and since 2014 of Maryland. I am also admitted in the United States District Courts for 

the District of Columbia and Maryland. 
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4. Since 2007, my practice has been devoted to consumer protection litigation. 

Initially my experience focused on mortgage related litigation such as prosecuting mortgage 

servicing abuses and wrongful foreclosures through various state and federal causes of action. In 

this capacity, I have taught multiple Continuing Legal Education programs and trained attorneys, 

paralegals and housing counselors as part of Legal Services of Northern Virginia’s Foreclosure 

Legal Assistance Program. I have litigated numerous mortgage related litigation matters in state 

and federal courts and have helped to craft legislation and testified before Virginia's General 

Assembly regarding various mortgage related and foreclosure reform bills. As far back as 2009, I 

have worked with Virginia’s General Assembly to fight predatory loans, including helping to pass 

the Payday Loan Act, and more recently working with various stakeholders to close various 

perceived loopholes for online loans, including lines of credit.  

5. My law firm is committed to representing the most vulnerable – and often 

overlooked – consumers. We work with various legal aid organizations to help identify areas of 

need, where our firm can “step up” and meet those need through class action litigation or pro bono 

work. Many of these cases include seeking remedies for credit reporting errors or lending abuses. 

Kelly Guzzo was the co-recipient of the 2019 Frankie Muse Freeman Organizational Pro Bono 

Award by the Virginia State Bar Association. 

6. Kelly Guzzo, PLC operates in a very organized fashion allowing us to process and 

analyze large quantities of information in a timely fashion, have adequate time to research and 

write briefs with little to no extension, and engage in a very meaningful and targeted discovery 

that efficiently and effectively utilizes our resources. 

7. For the past seven years, my law firm has focused a large portion of its time and 

resources to internet lending cases. One of our paralegals dedicates nearly all of her time to these 

clients. We track lenders and have built a foundation of knowledge regarding all aspects of internet 
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lending operations from lead generators, to subprime consumer reporting agencies, to various 

lending enterprises, debt collectors and banks that process the transactions.  We have successfully 

litigated dozens of these cases in federal court and various state courts throughout Virginia.  

8. We are regularly consulted by legislators, state attorney generals, and other private 

lawyers for assistance and advice on litigating cases in the internet lending sphere. 

9. Since 2014, I have litigated numerous cases related to abusing lending enterprises 

for violations of usury laws, Fair Credit Reporting Act, Equal Credit Opportunity Act, Electronic 

Funds Transfer Act and Racketeer Influenced and Corrupt Organizations Act, many of which have 

resulted the in the cancellation of loans and refunds issued to consumers. See Hayes, et al. v. 

Delbert Services Corp., Case No. 3:14-cv-258 (E.D. Va.); Gillison, et al., v Lead Express, Inc., et 

al., Case No. 3:16-cv-041 (E.D. Va.); Ashford, et al., v. Advance ‘Til Payday, Inc., Case No. 3:15-

cv-735 (E.D. Va.); Turnage, et al. v. Clarity Services, Inc., Case No. 3:14-cv-760 (E.D. Va.); 

Pettus, et al. v. The Servicing Company, LLC, et al., Case No. 3:15-cv-00479 (E.D. Va.); Turnage 

v. Fair Dinkum, LLC, et al., Case No. 3:15-cv-616 (E.D. Va); Jensen, et al. v. Clarity Services, 

Inc., et al., Case No. 3:16-cv-00312 (E.D. Va.); Jensen, et al. v FactorTrust, Inc., Case No. 3:17-

cv-00181 (E.D. Va.); Montgomery v. IEG Holdings Corporation, et al., Case No. 7:17-cv-00180 

(W.D. Va.);  Kirksey v Sky Group, USA, LLC, et al., Case No. 1:17-cv-00535 (E.D. Va.); Kirksey 

v. TrueAccord Corp., et al., Case No. 1:17-cv-1190 (E.D. Va.); White, et al. v. Experian 

Information Solutions, Inc., Case No. 3:16-cv-00310 (E.D. Va.); White, et al., v Chexsystems, Inc., 

Case No. 1:17-cv-00540 (E.D. Va.); Hunter, et al. v. NHCash.com, LLC, Case No. 3:17-cv-00348 

(E.D. Va.); Johnson, et al. v. LTF Financial, Case No. 3:17-cv-00655 (E.D. Va.); Wiley, et al. v. 

Jardine, et al., Case No. 3:17-cv-011 (E.D. Va.); Williams, et al., v. Big Picture Loans, LLC, Case 

No. 3:17-cv-461 (E.D. Va.); Inscho, et al. v. Johnson, et al., Case No. 1:17-cv-674 (E.D. Va.); 

Gibbs, et al. v. Rees, et al., Case No. 3:17-cv-386 (E.D. Va.); Gibbs, et al. v. Plain Green, LLC, et 
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al., Case No. 3:17-cv-495 (E.D. Va.); Gilliam v. Riverside Alpha Group, Inc., et al., Case No. 

3:17-cv-575 (E.D. Va); Gilliam, et al.  v. BB&T, Case No. 3:17-cv-722 (E.D. Va.); Gibbs, et al. v. 

Haynes Investments, LLC, et al., Case No. 3:18-cv-48 (E.D. Va.); Gillam, et al., v. Koetting, et al., 

Case No. 3:18-cv-473 (E.D. Va.);  Winchell, et al. v. Lexis Nexis Risk Solutions FL, Inc., Case No. 

3:18-cv-47 (E.D. Va.); Turner, et al., v.  ZestFinance, Inc., et al., Case No. 3:19-cv-293 (E.D. 

Va.); Fitzgerald v. Wildcat, 3:20-cv-44 (W.D. Va.); Nolte v. Franklin Jr., 4:20-cv-5585 (N.D. 

Cal.); Joyner v. Rocky Mountain Capital Mgmt., LLC, 3:20-cv-167 (E.D. Va.); Thompson v. 

Global Trust Mgmt., LLC, 8:21-cv-00458 (M.D. Fla.), in addition to numerous individual cases in 

state courts and other matters that have resolved without having to file a lawsuit.  

10. I have taught numerous Continuing Legal Education programs for other attorneys 

in the areas of consumer law, including mortgage servicing abuses, landlord tenant defense, 

dealing with debt collectors, credit reporting, defenses to foreclosure, discovery in federal court, 

resolving cases, and internet lending for various legal aid organizations, state and local bar 

associations,  National Consumer Law Center, Consumer Federation of America, National Council 

of Higher Education and National Association of Consumer Advocates at its various conferences. 

11. My peers have recognized me as a Super Lawyer and Rising Star consistently for 

the past seven years. Additionally, I was selected to be a member of the Virginia Lawyers Weekly 

“Leader in the Law,” class of 2014 and Influential Women in the Law, class of 2020. I serve on 

the Board of Directors for the Legal Aid Justice Center and Virginia Poverty Law Center. I am a 

former State Chair for Virginia of the National Association of Consumer Advocates and am 

currently a member of the Partners’ Council for the National Consumer Law Center and Board of 

Directors of the National Association of Consumer Advocates. 

12. In each of the class cases where I have represented plaintiffs in a consumer 

protection case, including cases such as the instant case, the Court found me to be adequate class 
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counsel. See Tsvetovat, v. Segan, Mason, & Mason, PC, Case No. 1:12-cv-510 (E.D. Va.); Conley 

v. First Tennessee Bank, Case No. 1:10-cv-1247 (E.D. Va.); Dreher v. Experian Information 

Solutions, Inc., Case No. 3:11-cv-624 (E.D. Va.); Shami v. Middle East Broadcast Network, Case 

No. 1:13-cv-467 (E.D. Va.); Goodrow v. Friedman & MacFadyen, Case No. 3:11-cv-20 

(E.D.Va.); Kelly v. Nationstar, Case No. 3:13-cv-311 (E.D. Va.); Thomas v. Wittstadt, Case No. 

3:12-cv-450 (E.D. Va.); Fariasantos v. Rosenberg & Associates, LLC, No. 3:13-cv-543 (E.D. Va.); 

Morgan v. McCabe Weisberg & Conway, LLC, Case No. 3:14-cv-695 (E.D. Va.); Burke v. 

Shapiro, Brown & Alt, LLP, Case No. 3:14-cv-838 (E.D. Va.); Bartlow, et al., v Medical Facilities 

of America, Inc., Case No. 3:16-cv-573 (E.D. Va.); Blocker v. Marshalls of MA, Inc., Case No. 

1:14-cv-1940 (D.D.C.); Ceccone v. Equifax Info. Servs., LLC, Case No. 1:13-cv-1314 (D.D.C.); 

Jenkins v. Equifax Info. Servs., LLC, Case No. 1:15-cv-443 (E.D. Va.); Ridenour v. Multi-Color 

Corporation, Case No. 2:15-cv-00041 (E.D. Va.); Hayes, et al. v. Delbert Services Corp., Case 

No. 3:14-cv-258 (E.D. Va.); Campos-Carranza, et al. v. Credit Plus, Inc., Case No. 1:16-cv-120 

(E.D. Va.); Jenkins v. Realpage, Inc., 2:15-cv-1520 (E.D. Pa.); Kelly v. First Advantage 

Background Services, Corp., 3:15-cv-5813 (D.N.J.); Burke v. Seterus, Inc., 3:16-cv-785 (E.D. 

Va.); Williams v. Corelogic Rental Property Solutions, LLC, Case No. 8:16-cv-58 (D. Md.); Clark 

v. Trans Union, LLC, Case No. 3:15-cv-391 (E.D. Va.); and Clark v. Experian Information 

Solutions, Inc., 3:16-cv-32 (E.D. Va.); Thomas v. Equifax Info. Servs., LLC, Case No. 3:18-cv-684 

(E.D. Va.); Heath v. Trans Union, LLC, Case No. 3:18-cv-720 (E.D. Va.), Turner, et al., v.  

ZestFinance, Inc., et al., Case No. 3:19-cv-293 (E.D. Va.); Galloway v. Williams, No. 3:19-cv-

470, 2020 WL 7482191, at *4 (E.D. Va. Dec. 18, 2020).  

13. Kelly Guzzo, PLC has been involved in this litigation since the first Gibbs matter 

was filed in May 2017. As a result of our efforts, this Court and the Bankruptcy Court for the 

Northern District of Texas have already approved a groundbreaking class settlement that resulted 
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in Think Finance and others: (1) repaying over $53 million dollars in cash; and (2) forgiving more 

than $380 million dollars of debt owed by consumers who took out loans with Plain Green, Great 

Plains, and MobiLoans. See generally Gibbs v. Plain Green, LLC, Case No. 3:17-cv-495 (E.D. 

Va.), Dec. 13, 2019 Order at Dkt. 141 (granting final approval of the class settlement); see also 

David Rees, Historic settlement sees online lenders wiping out $380 million in debt. Virginians 

led the way, The Virginian Pilot, available at https://www.pilotonline.com/business/consumer/dp-

nw-online-lender-settlement-20191212-n7khtxn7tbbsbauzirehwmpgly-story.html. 

14. The negotiations for the TCV/Sequoia/NCA Settlement lasted for close to 9 

months. Andrew Guzzo led the negotiations with TCV and Sequoia. His deep understanding of 

the claims, defenses, and facts in this case made him a thoughtful, formidable, and genuine 

negotiating opponent. Through his knowledge of the law as well as success in this litigation and 

others, he earned the respect of his well-respected negotiating opponents. He used an objective 

analysis to take a very disciplined and strategic negotiating position with both parties. Counsel for 

the Litigation Trustee—who also alleged claims against Sequoia and TCV—fully supported this 

efforts. Although the existence of these claims complicated the settlement, Andrew recognized at 

the onset of negotiations that a global resolution was necessary in order to achieve the settlement. 

His patience and perseverance led to what I believe is a truly groundbreaking settlement figure 

with TCV and Sequoia. I couldn’t be prouder of his negotiating discipline and the outcome he 

obtained for the Class Members. 

15. I led the negotiations with the NCA aspect of the same Settlement. Unlike TCV and 

Sequoia, there was some sense of urgency, because as Class Counsel, we had heard from multiple 

class members that NCA was actively trying to collect the usurious debts it purchased from Great 

Plains, MobiLoans, and Plain Green. We wanted to stop the collection of these debt as quickly as 

possible, while at that same time creating a mechanism for Class Members who made payments 
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to recover what was paid. I believe this component of the Settlement achieved those objectives. 

As part of this Settlement, Class Counsel has already obtained documentation and is evaluating 

claims from approximately 500 consumers seeking refunds. We expect this number to increase 

significantly if the settlement is approved. 

16. The settlement negotiations with Rees was completely different and separate from 

the other defendants—primarily because the Pennsylvania Attorney General had a direct claim 

against him, which was in the later stages of litigation. Rees had participated in several mediations 

in the bankruptcy case, but the parties were unable to reach a resolution with him. With the 

continued help of Hon. David R. Jones, the sitting Chief Judge of the United States Bankruptcy 

Judge for the Southern District of Texas, a settlement was reached that resolved the Litigation 

Trust claims, the Attorney General for the Commonwealth of Pennsylvania’s claims, and the 

consumer borrower direct claims. Mr. Bennett led those negotiations for Class Counsel, though I 

was present for them. Due to the advanced nature of the Attorney General of the Commonwealth 

of Pennsylvania’s claims and the lack of assets to satisfy a judgment in this matter, the Settlement 

with Rees was in the Class’s best interest. 

17. Both settlement use the same tiering model that was used in the case against Think 

Finance. This tiering model and allocation was important to both the Attorney General for 

Pennsylvania and Consumer Financial Protection Bureau. The tiering model was the result of 

extensive legal research, primarily by my law firm, in which we identified the various remedies 

available under each state’s usury related statutes. This research also involved identification of the 

usury limits for each state with respect to the loan products at issue in this case.  

18. The majority of my work is contingent or brought under a fee-shifting statute so I 

will generally not charge my clients a fee. For the past couple years, I have been regularly approved 

in this Court at a rate of $550.00 per hour, including in several comparable internet-lending class-
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action cases. Gibbs v. Plain Green, LLC, 3:17-cv-00495 (E.D. Va. Dec. 13, 2019); Turner v.  

ZestFinance, Inc., 3:19-cv-293 (E.D. Va. June 30, 2020); Galloway v. Williams, No. 3:19-cv-470, 

2020 WL 7482191, at *11-12 (E.D. Va. Dec. 18, 2020). These rates have even approved as 

reasonable in individual cases. Garmer v. Easy Motors, 1:20-cv-540 (E.D. Va. Nov. 23, 2020) 

(ECF 27 at 50). 

19. Other attorneys from my firm that have worked on these cases include Andrew 

Guzzo, Casey Nash, and Paisly Bender. 

20. Andrew Guzzo was an associate at Surovell Isaacs Petersen & Levy, PLC and is 

currently is a partner at Kelly Guzzo, PLC. He has been approved by this Court at a rate of $550.00 

per hour.  He graduated from law school at Washington & Lee University in 2011.  The entire time 

he has been practicing law, he has practiced exclusively in the field of consumer protection 

litigation; litigating more than 400 hundred cases in federal court, including dozens of class 

actions. He is licensed to practice law in Virginia and Hawaii. He is the State Chair for Hawaii of 

the National Association of Consumer Advocates. He has also taught and trained lawyers, 

including class action and internet lending training sessions, as well as trainings for the annual 

Virginia Legal Aid Conference and the Consumer Federation of America. He has been named a 

Super Lawyer Rising Star for the past several years. He received the National Consumer Law 

Center’s Rising Star Award in 2019, primarily because of his work related to tribal-lending cases. 

21. Casey Nash was an associate at Consumer Litigation Associates, PC and is 

currently an associate at Kelly Guzzo, PLC. I supervise and work closely with Casey. She has been 

approved by this Court at a rate of $475.00 per hour. She graduated from law school at the Catholic 

University of America in 2012. The entire time she has been practicing law, she has practiced 

exclusively in the field of consumer protection litigation. She has significant federal litigation 

experience, including litigation of over 250 federal cases and dozens of complex, class-action 
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cases. She is licensed to practice law in Virginia and Washington, D.C. She has been named a 

Super Lawyers’ Rising Star in Virginia and Washington, D.C. for the past several years. She has 

also taught and trained lawyers, including providing training about the FCRA and other consumer 

protection statutes to legal aid organizations. She has been approved as class counsel in numerous 

class action cases, including some of the cases listed above, as well as several others that she 

litigated during her time at Consumer Litigation Associates. See, e.g., Soutter v. Equifax 

Information Services, LLC, No. 3:10-cv-107 (E.D. Va.); James v. Experian Information Solutions, 

Inc., No. 3:12-cv-908 (E.D. Va.); Manuel v. Wells Fargo Nat’l Bank, N.A., No. 3:14-cv-00238 

(E.D. Va.); Milbourne v. JRK Residential Am., LLC, No. 3:12-cv-00861 (E.D. Va.); Thomas v. 

FTS USA, LLC, No. 3:13-cv-825- REP (E.D. Va.). 

22. Paisly Bender is also a lawyer at Kelly Guzzo, PLC. She has been approved by this 

Court at a rate of $475.00 per hour. Prior to joining the firm, she clerked for the Honorable Richard 

W. Pollack of the Hawaii Supreme Court for two years. Ms. Bender attended George Mason 

University School of Law where she served as the Senior Research Editor for the George Mason 

Law Review. Following law school, Ms. Bender was a Law Fellow for the National Education 

Association’s Office of General Counsel. 

23. Julie Fitzgerald was a paralegal at Kelly Guzzo, PLC, with over twenty-nine years 

of paralegal experience. She received her Paralegal Certificate from Georgetown University in 

1989. She has been approved by this Court at a rate of $225.00 per hour.  

24. Jennifer Doughton was a paralegal at Kelly Guzzo, PLC, with over five years of 

experience in the legal field. She graduated from Marymount University. She has been approved 

by this Court at a rate of $200.00 per hour.  

25. Natalie Cahoon is a paralegal at Kelly Guzzo, PLC, with five years of experience 

in the legal field.  She graduated from the University of Maine. She has been approved by this 
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Court at a rate of $200.00 per hour.  

26. Aimee Solano is a law clerk at Kelly Guzzo, PLC. She is a third-year law student 

at the Catholic University of America and has received her Third-Year Practice Certificate. Her 

currently hourly rate is $150.00. 

27. At Kelly Guzzo, PLC, we use MyCase billing software to contemporaneously 

record our time expended and costs advanced in client matters. While, the majority of our work is 

contingent, pro bono, or brought under a fee-shifting statute and we do not generally charge our 

clients a fee, we still forward our clients invoices detailing our time and expenses expended for 

the preceding calendar month. 

28. Generally, if a task does not take more than .1 (or six minutes), attorneys and 

paralegals at Kelly Guzzo, PLC will not bill for that task. This includes reviewing routine court 

filings, fielding brief telephone calls, responding to quick emails, etc. 

My office staff took the amount of time expended by each individual in the TCV case and 
categorized it in a chart as best as practicable by the categories listed in what is attached 
as Exhibit A for the TCV case. We did the same thing for the Rees case and that time is 
categorized in Exhibit B for the Rees case.  
 
29. The total amount of our attorney’s fees in Rees is $221,590.00, which includes an 

extremely conservative estimate of 150 hours of post-approval settlement work. My law firm has 

also advanced $5,438.39 in Rees. These costs include filing fees, process server fees, federal 

express charges, corporate records research, and copying fees. 

30.  The total amount of our attorney’s fees in TCV is $1,000,187.50, which includes 

an extremely conservative estimate of 365.2 hours of post-approval settlement work. Given the 

claims process in this settlement, I think we will incur much more than our estimated future 

lodestar. My law firm has also advanced costs of $14,965.26 in TCV. These costs include filing 

fees, process server fees, expert witness fees for Dr. Wheatman as to the class notice, federal 
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express charges, corporate records research, and copying fees.I am familiar with the fees charged 

for attorneys with my experience and expertise and believe the rates of my law firm are consistent, 

if not low, compared with the prevailing market rates in Virginia and for national class action 

work. Further, the time spent on this matter kept our firm from taking on other work. We 

accepted this case on a contingent fee basis, bearing all the risk that Plaintiffs would lose a vital 

motion or issue. 

31. This time and expenses we are seeking here does not include any of the fees or costs 

sought in the United States Bankruptcy Court for the Northern District of Texas or in any of the 

prior class-action settlements before this Court. Additionally, the time in Exhibits A and B are 

separate from any time or expenses that from any other pending claims against other defendants 

who Plaintiffs allege are part of this same enterprise.  

32. Each settlement provides meaningful relief for class members, including significant 

monetary and injunctive relief, and I endorse both Settlements. 

33. Despite the Plaintiffs’ belief in the strength of their claims, there was also a risk 

that they could recover nothing at trial. In addition, even assuming success at trial, each case would 

likely continue with lengthy appeals related to arbitration, class certification, and liability, during 

which time some class members would continue to make payments on their loans. The Settlements 

avoid these uncertainties, as well as the continued payment on usurious debts, and provides the 

class members with immediate, meaningful, and certain monetary relief. 

34. To give the Court an idea of what that means to the Plaintiffs in this case, the 

approximate payment, for a $40 million fund would be as follows:  

NAME ESTIMATED CHECK  
Banks                            93.68  
Brice                               2.48  
Browne                          106.49  
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Burney                          402.79  
Edwards                          473.38  
Gibbs                                   -    
Granger                          243.99  
Hengle                          196.82  
Inscho                          298.53  
Ivey                          221.86  
Mwethuku                            99.27  
Nolte                          334.92  
Novorot                          258.41  
Patterson                          145.53  
Price                          302.24  
Underwood                          198.24  
Williams                               4.70  

 

35. Given these circumstances and the risk of not coming to a resolution, I endorse the 

settlement as fair and adequate. 

36. There was only one objection as to the Rees settlement. (ECF 41). I personally 

corresponded and communicated with him. He is a Class Member, and when I spoke with him did 

not articulate any objection to any term of the Rees Settlement. Rather, his grievance involves 

another company (that is not associated with this lending enterprise) obtained money from him 

under false pretenses.  

37. As part of the first Gibbs settlement, Class Counsel created a designated email 

account. Since December 18, 2020, the date the Class Notice was sent, Class Counsel has 

responded to over 2,000 class member emails inquiring on this Settlement, and the response has 

been overwhelmingly positive. Class Counsel has also fielded hundreds of phone calls to answer 

any questions about the settlement and explained the process moving forward. Class Counsel has 

also fielded many questions about the status of loans, third-party debt collection efforts and credit 

reporting.  
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38. In addition to informing Class Members about the benefits associated with this 

Settlement, Class Counsel has worked to make sure that they resolve any outstanding issues that 

class members have with the illegal Think Finance loans. For example, numerous Class Members 

had been contacted by debt collectors, and in many cases, had made separate payments to these 

entities regarding the Think Finance loans. Class Counsel advised these consumers on their rights, 

and ensured that any payments made outside the Defendants’ systems were credited to each 

individual Class Member. Class Counsel also negotiated with the debt collectors for refunds or 

cancellation, negotiated with other usurious lenders on behalf of Class Members. In other 

instances, Class Members did not know how to stop automatic withdrawals from their checking 

accounts. Class Counsel provided advice and necessary forms to ensure that no unnecessary 

payments were made.  Where appropriate, they have filed additional lawsuits to make sure that 

class members are victimized by third parties regarding these illegal loans. Joyner v. Rocky 

Mountain Capital Mgmt., LLC, 3:20-cv-167 (E.D. Va.); Thompson v. Global Trust Mgmt., LLC, 

8:21-cv-00458 (M.D. Fla.). 

39. I have no doubt that Class Counsel will spend a significant amount of additional 

time after final approval in both cases to help administer the settlement, continue to respond to 

class member inquiries, assist with class members’ request for NCA refunds and assist the 

settlement administrator with disbursement issues. For example, following entry of the Final 

Approval in Gibbs v Plain Green, Class Counsel responded to over 2,500 class member emails. 

And in other settlements where we have agreed to help consumers with a post-settlement claims 

process, such as the Equifax, Experian, and Trans Union public records settlements, our firm has 

spent hundreds of hours seeing those post-settlement efforts to a successful conclusion. 

40. Lastly, each of the Plaintiffs in these cases were committed to litigating this case as 

a class action and securing relief for all of the class members affected by Defendants’ conduct. 
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41. Throughout the course of this litigation, each of the Plaintiffs regularly 

communicated with counsel to stay updated on the case’s status, reviewed the copies of pleadings 

that we sent to them, provided documents for discovery, and stayed informed of settlement 

negotiations. They were also available for consultation for several of the mediation sessions and 

reviewed and approved the settlement agreement in this case. 

42. Each Plaintiff put their reputation and privacy on the line by agreeing to participate 

in this hard-fought litigation. They spent significant time and effort to help Class Counsel 

prosecute the claims on behalf on the class.  

I declare under penalty of perjury of the laws of the United States that the foregoing is 

correct. 

Signed this 26th of February, 2021. 

 
 
      ___/s/ Kristi C. Kelly____________________ 

Kristi C. Kelly 
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Gibbs, et al. v. TCV V, L.P., et al.
TIME REPORT

CLASS COUNSEL:
Kelly Guzzo, PLC

Timekeeper Description: (A)  Attorney
(P) Paralegal
(LC) Law Clerk

Kristi Kelly (A) Andrew Guzzo 
(A)

Casey Nash 
(A)

Paisly Bender   
(A)     

Natalie 
Cahoon (P)

Jennifer 
Doughton (P)

Aimee Solano 
(LC) TOTAL

Task
Case Assessment, Presuit Work, 
Drafting Complaint 34.40 53.00 0.00 4.40 10.60 0.00 0.00
Correspondences and Administrative 
Work 74.80 91.00 0.80 0.00 49.00 2.00 2.00
Motions Practice (Motion to Compel 
Arbitration, Motion to Transfer, 
Motions to Dismiss, Motion to Certify 
Appeals as Frivolous, Motion to Stay 
Action Pending Arbitration, Motion for 
Jurisdictional and Venue Discovery, 
Motions for Leave to File 
Supplemental Authority, Motions for 
Extension) 75.90 181.90 24.30 39.80 8.60 1.00 4.00
Discovery (includes drafting requests 
and reviewing Defendants' responses 
including documents, third party 
discovery, meet and confers) 94.70 120.40 114.70 131.10 78.90 9.90 0.00
Court Appearances 8.40 23.30 0.00 0.00 0.00 0.00 0.00
Appeal 29.50 29.30 0.00 0.00 0.00 0.00 0.00
Mediation (includes preparation of 
submission to mediator) and 
Settlement Negotiations 5.20 14.40 0.00 0.00 0.00 0.00 0.00
Preparation of Settlement 
Documents, including Motion for 
Preliminary Approval and Final 
A l

167.00 141.90 36.40 0.00 38.70 0.00 0.00
Class Member Contact and 
Settlement Administration 42.90 8.50 0.00 0.00 79.70 0.00 35.00
Estimated Future Time 85.80 0.00 50.00 0.00 159.40 0.00 70.00

Total Hours 618.60 663.70 226.20 175.30 424.90 12.90 111.00 2232.60
Hourly Rate 550.00 550.00 475.00 475.00 200.00 200.00 150.00
Individual Total Lodestar $340,230.00 $365,035.00 $107,445.00 $83,267.50 $84,980.00 $2,580.00 $16,650.00 $1,000,187.50

Class Counsel Total Lodestar $1,000,187.50
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Gibbs, et al. v. Ken Rees, et al.
TIME REPORT

CLASS COUNSEL:
Kelly Guzzo, PLC

Timekeeper Description: (A)  Attorney
(P) Paralegal

Kristi Kelly (A) Andrew Guzzo 
(A)

Casey Nash 
(A)

Paisly Bender   
(A)     

Natalie Cahoon 
(P)

Julie Fitzgerald 
(P) TOTAL

Task
Case Assessment, Presuit Work, 
Drafting Complaint 0.00 0.00 0.00 0.00 0.00 0.00
Correspondences and Administrative 
Work 24.00 4.70 0.00 0.00 0.00 0.00
Motions Practice (Motion to Compel 
Arbitration, Motion to Dismiss, Motion 
to Enforce Protective Order, Motion to 
Transfer, Motion for Class 
Certification, Motions for Extension) 0.00 43.70 0.00 20.70 0.00 0.00
Discovery (includes drafting requests 
and reviewing Defendants' responses 
including documents, third party 
discovery, meet and confers) 5.10 3.50 12.10 0.00 17.20 11.40
Court Appearances 0.00 0.00 0.00 0.00 0.00 0.00
Appeal 0.00 0.00 0.00 0.00 0.00 0.00
Mediation (includes preparation of 
submission to mediator) and 
Settlement Negotiations 29.60 76.50 0.00 0.00 0.00 0.00
Preparation of Settlement 
Documents, including Motion for 
Preliminary Approval and Final 
A l

33.70 13.70 15.00 0.40 2.70 0.00
Class Member Contact and 
Settlement Administration 3.50 0.00 0.00 0.00 0.00 0.00
Estimated Future Time 50.00 0.00 50.00 0.00 50.00 0.00

Total Hours 145.90 142.10 77.10 21.10 69.90 11.40 467.50
Hourly Rate 550.00 550.00 475.00 475.00 200.00 225.00
Individual Total Lodestar $80,245.00 $78,155.00 $36,622.50 $10,022.50 $13,980.00 $2,565.00 $221,590.00

Class Counsel Total Lodestar $221,590.00
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IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF VIRGINIA 

Richmond Division 
 

DARLENE GIBBS, et al., on behalf of themselves 
and all individuals similarly situated, 
 
  Plaintiffs,  
 
v. 
 
TCV V, L.P., et al,  
 
  Defendants. 
 

 
 
 
 
 
Civil Action No.: 3:19-cv-789-MHL 

 
DARLENE GIBBS, et al., on behalf of 
themselves and all others similarly 
situated, 

Plaintiffs, 

v. Case No: 3:20-cv-00717-MHL 

KENNETH REES, 

Defendants. 

 

 

INDIA BANKS, et. al., on behalf of 
themselves and all others similarly 
situated, 

Plaintiffs, 

v.  Case No: 3:20-cv-00716-MHL 

KENNETH REES, 

Defendant. 
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KIMETRA BRICE, et al., on behalf of 
themselves and all others similarly 
situated, 

Plaintiffs, 

v.  Case No: 3:20-cv-00732-MHL 

KENNETH REES, 

Defendants. 

 

DECLARATION OF LEONARD A. BENNETT 
IN SUPPORT OF PLAINTIFFS’ MOTION FOR FINAL APPROVAL OF 

CLASS ACTION SETTLEMENT 
 

I, Leonard A. Bennett, hereby declare the following: 
 

1. My name is Leonard A. Bennett. I am over 21 years of age, of sound mind, capable 

of executing this Declaration, and have personal knowledge of the facts stated herein, and they are 

all true and correct. 

 
2. I am one of the attorneys working on behalf of the Plaintiffs and the Settlement 

Class in the above-styled litigation, and I am an attorney and principal of the law firm of Consumer 

Litigation Associates, P.C., a five-attorney law firm with offices in Hampton Roads, Richmond, 

and Harrisonburg, Virginia. My primary office is at 763 J. Clyde Morris Boulevard, Suite 1-A, 

Newport News, Virginia 23601. I submit this Declaration in support of Plaintiffs’ Motion for Final 

Approval of Class Action Settlement. 

3. I am an attorney in good standing with the State Bar of Virginia (1994) and North 

Carolina (1995).    

4. I have also been admitted to practice before and am presently admitted to numerous 

other federal courts. I have also been admitted to or by pro hac vice in United States District Courts 
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including Alabama, Arizona, California, Connecticut, Florida, Georgia, Hawaii, Idaho, Illinois, Iowa, 

Kentucky, Louisiana, Maine, Maryland, Massachusetts, Michigan, Mississippi, Nevada, New Hampshire, 

New Jersey, New York, North Carolina, Ohio, Oregon, Pennsylvania, Rhode Island, South Carolina, South 

Dakota, Tennessee, Texas, Virginia, Washington, West Virginia, Wisconsin, Wyoming, and the District of 

Columbia. 

5. Since 1996, my practice has been limited to consumer protection litigation. While 

my experience representing consumers has come within several areas, nearly all of my litigation 

experience is in Federal court.  The two most dominant areas have been in Fair Credit Reporting 

Act (“FCRA”) litigation and litigation against predatory lenders, particularly Tribal-lenders. 

6. Public interest leaders in the Consumer Protection field have also offered substantial 

praise for our law firm. Paul Bland, Executive Director of Public Justice wrote, “CLA is an elite consumer 

protection law firm. They are at the pinnacle of their field, one of the very most successful law firms in 

the country at representing individual consumers or classes of consumers, particularly those who’ve 

suffered from privacy injuries.” Ira Rheingold, Executive Director, National Association of Consumer 

Advocates joined, “The work they do is on the cutting edge of consumer law and is guided by a unique 

passion and desire to achieve real justice for their clients and for consumers in general.” And Stuart 

Rossman, Director of Litigation of the National Consumer Law Center offered, “Consumer Litigation 

Associates is one of the most innovative, and successful, consumer advocacy practices in the United 

States. CLA attorneys are recognized as the leading experts in their field whose legal acumen is highly 

respected and appreciated within our consumer advocacy community.” 

7. In 2019 and 2020, my firm earned the Nation Law Journal’s Elite Trial Lawyers 

Award for top firm in Financial Products class action litigation. 

8.  In 2019, our firm, Consumer Litigation Associates, was the co-recipient of the 

Virginia State Bar’s Frankie Muse Freeman Organizational Pro Bono Award. 
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9. In November 2017, I was recognized as the Consumer Attorney of the Year by the 

National Association of Consumer Advocates. 

10. I was and am one of the contributing authors of the leading and comprehensive 

treatises published by National Consumer Law Center and used by judges and advocates 

nationally. 

11. have also served as the Consumer Law instructor for Legal Assistance Attorneys in 

the Uniformed Services including, for example, instruction at the United States Naval Justice 

School in Newport, Rhode Island and the U.S. Army’s Judge Advocate General’s Legal Center 

and School in Charlottesville, Virginia.  

12. I am a 2020 recipient of the ABA Military Pro Bono Project Outstanding Services 

Award. 

13. Since 2001, I have been asked to and did speak at numerous CLE programs, 

seminars and events in the area of Consumer Protection litigation.1 I testified before the United 

 
1 National Consumer Law Center, Consumer Rights Conference, Virtual (November 2018); National Consumer Law 
Center, Virtual Mortgage Conference, FCRA Issues in Mortgage Lending (July 2020); Practicing Law Institute (PLI), 
Webinar, Fair Credit Reporting Act Issues in CARES Act, (May 2020); National Association of Consumer Advocates, 
FCRA Virtual Conference, (May 2020); National Association of Consumer Advocates, Practice Webinar, April 2020; 
National Consumer Law Center, Consumer Rights Conference, Denver, Colorado (November 2018); Military U.S. 
Navy Legal Assistance, Consumer Awareness, Buying, Financing and Owning an Automobile (July 2018); Practicing 
Law Institute (PLI), 23rd Annual Consumer Financial Services Institute, April 2018; National Consumer Law Center, 
Consumer Rights Conference, Washington, D.C., Speaker (November 2017); National Consumer Law Center, 
Consumer Rights Conference, Anaheim, California, Speaker for Multiple Sessions (October 2016); Fair Debt 
Collection Practices Act/Fair Credit Reporting Act, Norfolk and Portsmouth, VA Bar Association (October 29, 2015); 
National Consumer Law Center, Consumer Rights Conference, Washington, D.C., Speaker for Multiple Sessions 
(November 2013); National Consumer Law Center, Fair Debt Collection Practices Act Conference, Fair Credit 
Reporting Act Claims Against Debt Buyers, March 2013; National Association of Consumer Advocates, Webinar 
CLE: FCRA Dispute Process, December 2012; Rossdale CLE, Fair Credit Reporting Act (August 2012); Virginia 
Trial Lawyers Association, Advocacy Seminar - October, 2011; National Association of Consumer Advocates, Fair 
Credit Reporting Act National Conference - Memphis, TN, May 2011; Stafford Publications CLE, National Webinar, 
“FCRA and FACTA Class Actions: Leveraging New Developments in Certification, Damages and Preemption" (April 
2011); National Consumer Law Center, National Consumer Rights Conference, Boston, Speaker for Multiple 
Sessions, November, 2010; Virginia State Bar, Telephone and Webinar Course, Virginia, 2009; "What's Going On 
Here? Surging Consumer Litigation - Including Class Actions in State and Federal Court"; National Association of 
Consumer Advocates, Fair Credit Reporting Act National Conference, Chicago, IL, May 2009; National Consumer 
Law Center, National Consumer Rights Conference, Philadelphia, Speaker for Multiple Sessions, November 2009; 
National Consumer Law Center, National Consumer Rights Conference, Portland, OR, Speaker for Multiple Sessions, 
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States House Financial Services Committee on multiple occasions. In 2014, I spoke before the 

Consumer Financial Protection Bureau Consumer Advisory Board. I have also served on a Federal 

Trade Commission Round Table.  I was on the Board of Directors of the National Association of 

Consumer Advocates, and am on the Partners Council of the National Consumer Law Center, on 

the Board of Directors for the Virginia Poverty Law Center, and am on the Board of Directors for 

Public Justice, amongst other positions and organizations.  I have been named as a multi-year 

Super Lawyer, a Law Dragon Top 500 Plaintiffs’ Attorney, to Best Lawyers in America and a 

Virginia Leader in the Law.  I have litigated over 1,000 consumer credit cases in Federal Courts, 

most with multiple defendants and claims. 

14. I have litigated over 1,000 consumer credit cases in Federal Courts, most with 

multiple defendants and claims. I have also litigated scores of consumer credit class action cases 

in the past decade.  My role in such class cases has always been as lead, co-lead or executive 

committee counsel, successfully litigating and resolving over 100 such class action cases. 

 
November 2008; Washington State Bar, Consumer Law CLE, Speaker, September 2008; Washington State Bar, 
Consumer Law CLE, Speaker, July 2007; House Financial Services Committee, June 2007; National Consumer Law 
Center, National Consumer Rights Conference, Washington, D.C., Speaker for Multiple Sessions, November 2007; 
National Association of Consumer Advocates, Fair Credit Reporting Act National Conference; Denver, Colorado, 
May 2007, Multiple Panels; U.S. Army JAG School, Charlottesville, Virginia, Consumer Law Course Instructor, May 
2007; Georgia State Bar, Consumer Law CLE, Speaker, March 2007; Contributing Author, Fair Credit Reporting Act, 
Sixth Edition, National Consumer Law Center, 2006; National Consumer Law Center, National Consumer Rights 
Conference, Miami, FL, Speaker for Multiple Sessions, November 2006; Texas State Bar, Consumer Law CLE, 
Speaker, October 2006 Federal Claims in Auto fraud Litigation; Santa Clara University Law School, Course, March 
2006; Fair Credit Reporting Act; Widener University Law School, Course, March 2006 Fair Credit Reporting Act; 
United States Navy, Navy Legal Services, Norfolk, Virginia, April 2006 Auto Fraud; Missouri State Bar CLE, 
Oklahoma City, Oklahoma; Identity Theft; National Consumer Law Center, National Consumer Rights Conference, 
Boston, Mass, Multiple panels; National Association of Consumer Advocates, Fair Credit Reporting Act National 
Conference, New Orleans, Louisiana (May 2005), Multiple Panels; United States Navy, Naval Justice School (JAG 
Training), Newport , Rhode Island, Consumer Law; American Bar Association, Telephone Seminar; Changing Faces 
of Consumer Law, National Consumer Law Center, National Consumer Rights Conference, Boston, Mass; Fair Credit 
Reporting Act Experts Panel; and ABCs of the Fair Credit Reporting Act; National Association of Consumer 
Advocates, Fair Credit Reporting Act National Conference, Chicago, Illinois; Multiple Panels; Oklahoma State Bar 
CLE, Oklahoma City, Oklahoma, Identity Theft; Virginia State Bar, Telephone Seminar, Identity Theft; United States 
Navy, Naval Justice School (JAG Training), Newport, Rhode Island, Consumer Law; United States Navy, Navy Legal 
Services, Norfolk, Virginia, Auto Fraud; Virginia State Bar, Richmond and Fairfax, Virginia, Consumer Protection 
Law; Michigan State Bar, Consumer Law Section, Ann Arbor, Michigan, Keynote Speaker. 
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15.  While a large cross-section of the class action cases in which I was approved as 

Class Counsel and successfully recovered for the class are listed below, some of the conclusions 

of the respective courts approving my appointment as class counsel are illustrative. In Thomas v. 

FTS USA, LLC, 312 F.R.D. 407, 420 (E.D. Va. 2016), Judge Payne explained, 

[T]he Court finds that Thomas'[s] counsel is qualified, experienced, 
and able to conduct this litigation so as to fully and adequately 
represent both classes. Counsel is experienced in class action work, 
as well as consumer protection issues, and has been approved by this 
Court and others as class counsel in numerous cases around the 
country. 

 
And most recently, District Judge Novak in this case remarked, 
 

[W]e have Ms. Kelly and Mr. Bennett here, who are well known to 
me as being experts in this field, but it looks like the other class 
counsel is like the all-star team of consumer litigation. 

 
Transcript of Hearing at 13, Turner v. Zestfinance, Inc., 3:19-cv-293 (E.D.Va.). 
 

16. I have litigated scores of class action cases based on consumer protection claims in 

the past decade. In each of the class cases, when asked to do so by either contested or uncontested 

motion, the court found me to be adequate class counsel. In each of these, I served in a lead or 

executive committee counsel role. In 2011, Judge Schell, in the United States District Court for 

the Eastern District of Texas, determined me to be adequate Rule 23 counsel. Minor v. Real Page, 

Inc., 4:09-cv-00439 (E.D. Tex.). Just a few of comparable cases include, by example only: Pitt v. 

K-Mart Corp, 3:11-cv-697 (E.D. Va.); Ryals v. Hireright Sols., Inc., 3:09-cv-625 (E.D. Va.); 

White v. Experian Info. Sols. Inc., 8:05-cv-01070 (C.D. Cal.); Teagle v. LexisNexis Screening 

Sols., Inc., 1:11-cv-1280 (N.D. Ga.); Roe v. Intellicorp, 1:12-cv-02288 (N.D. Ohio); White v. 

CRST, 1:11-cv-2615 (N.D. Ohio); Williams v. LexisNexis Risk Mgmt., 3:06-cv-241 (E.D. Va.); 

Goode v. LexisNexis, 11-cv-2950 (E.D. Pa.); Beverly v. Wal-Mart Stores, Inc., 3:07-cv-469 (E.D. 

Va.); Berry v. LexisNexis Risk & Info. Analytical Group, 3:11-cv-754 (E.D. Va.); Stinson v. 

Case 3:20-cv-00717-MHL   Document 49-3   Filed 02/26/21   Page 7 of 19 PageID# 4697



7  

Advance Auto Parts, Inc., (W.D. Va.); Black v. Winn-Dixie Stores, Inc., 3:09-cv-502 (M.D.  Fla.); 

Cappetta v. GC Servs. LP, 3:08-cv-288-JRS (E.D. Va.); Henderson v. Verifications, Inc., 3:11-

cv-514 (E.D. Va.): Harris v. US Physical Therapy, Inc., 2:10-cv-1508 (D. Nev.); Domonoske v. 

Bank of Am., N.A., 5:08-cv-66 (W.D. Va.); Smith v. Telecris Biotherapeutics, Inc.,  1:09-cv-153 

(M.D.N.C.); Daily v. NCO Fin., 3:09-cv-31 (E.D. Va.); Lengrand v. Wellpoint, 3:11-cv-333 (E.D. 

Va.); Burke v. Shapiro, Brown & Alt, LLP, No. 3:14-cv-838 (DJN) (E.D. Va.); Ridenour v. Multi-

Color Corp., No. 2:15-cv-41-MSD-DEM (E.D. Va.); Manuel v. Wells Fargo Nat’l Ass’n, No. 

3:14-cv-238 (E.D. Va.); Thomas v. FTS USA, LLC, No. 3:13-cv-825-REP  (E.D. Va.); Milbourne 

v. JRK Residential Am., Inc., No. 3:12-cv-861-REP (E.D. Va.): Hall v. Vitran Express, Inc., No. 

1:09- cv-00800 (N.D. Ohio); Anderson v. Signix, Inc., No. 3:08-CV-570 (E.D. Va.); Reardon v. 

Closetmaid, No. 2:08-cv-1730 (W.D. Pa.); Bell v. U.S. Express, Inc., l:11-CV- 181 (E.D. Tenn.); 

Goode v. First Advantage LNS Screening Sols., Inc., 2:11-cv-2950 (E.D. Pa.) Ellis v. Swift 

Transp. Co. of Az., 3:13-cv-473 (E.D. Va.); Edwards v. Horizon Staffing, Inc., No. 1:13-cv-3002 

(N.D. Ga.); Shami v. Middle E. Broadcasting, Inc., 1:13-cv-467 (E.D. Va.); Marcum v. 

Dolgencorp, 3:12-cv-108 (E.D. Va.); Wyatt v. SunTrust Bank, 3:13-cv-662 (E.D. Va.); Henderson 

v. HRPlus, No. 3:14-cv-82 (E.D. Va.); Henderson v. Backgroundchecks.com, 3:13-cv- 29 (E.D. 

Va.); Henderson v. Acxiom Risk Sols., 3:12-cv-589 (E.D. Va.); Ryals v. Strategic Screening Sols., 

Inc., 3:14-cv-00643-REP (E.D. Va.); Thomas v. First Advantage Screening Solutions, Inc., 1:13-

cv-04161-CC-LTW (N.D. Ga.); Smith v. Harbor Freight Tools USA, Inc., No. 2:13-cv-06262-

JFW-VBK (C.D. Cal.); Smith v. Rescare, 3:13-cv-5211 (S.D. W. Va.); Oliver v. FirstPoint, Inc., 

No. 1:14-cv-517 (M.D.N.C.); Blocker v. Marshalls of MA, Inc., No. 1:14-cv- 01940-ABJ; Brown 

v. Lowe’s Cos., Inc., 5:13-cv-79 (W.D.N.C); Reese v. Stern & Eisenberg Mid- Atlantic, 3:16-cv-

496-REP (E.D. Va.); Hayes v. Delbert Servs. Corp., No. 3:14-cv-258-JAG (E.D. Va.); Soutter v. 
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Equifax Info. Servs., LLC, 3:10-cv-107 (E.D. Va.); Fariasantos v. Rosenberg & Assocs., LLC, 

3:13-cv-543 (E.D. Va.); James v. Experian Info. Sols., Inc., 3:12-cv-902 (E.D. Va.); Goodrow v. 

Friedman & MacFadyen, P.A., 3:11-cv-20 (E.D. Va.); Witt v. CoreLogic SafeRent, LLC, 3:15-

cv-386 (E.D. Va.); Henderson v. CoreLogic Nat’l Background Data, LLC, 3:12-cv-97 (E.D. Va.); 

Smith v. Sterling Infosystems, Inc., 1:16-cv-714 (N.D. Ohio). 

17. I have substantial experience in complex litigation, including class action cases, 

prosecuted in Federal court. 

18. I have extensive experience litigating class actions in the Eastern District of 

Virginia. As this Court is well-aware, practicing in this district requires an intimate knowledge of 

the rules and procedures unique to the district. The ABA’s Committee on Commercial and 

Business Litigation advises that the “‘Rocket Docket’ is a potential trap for the uninitiated” and 

recommends that “visiting litigants and lawyers alike would be well advised to retain experienced 

lead or local counsel to help them safely navigate the Rocket Docket.” A Winning Motions 

Practice in the Rocket Docket, Vol. 10, No. 4 (Summer 2009). Having practiced in this division 

and district for over 25 years and having appeared in over 1000 cases in this district alone, I am 

well versed in the rules and procedures unique to this district. In addition to the sheer volume of 

cases I have handled, I have also appeared in numerous complex class action cases brought in 

this district.  

19. Regarding the particular claims and area of law at issue here, I have additional, 

focused expertise. I have been co-lead in multiple successful actions brought against tribal payday 

lending schemes as in this case. For example, I was Co-Lead Counsel, and appointed Class 

Counsel by the Eastern District of Virginia, in Gibbs et al v. Plain Green, LLC et al, 3:2017-cv-

00495. See also Hayes v. Delbert Services Corp., No. 3:14-cv-259- JAG (E.D. Va.); Hayes v. 
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Delbert Services Corp., No. 3:14-cv-259-JAG (E.D. Va.); Turnage, et al. v. Clarity Services, Inc., 

Case No. 3:14-cv-760 (E.D. Va.); Pettus, et al. v. The Servicing Company, LLC, et al., Case No. 

3:15-cv-00479 (E.D. Va.); Jensen, et al. v. Clarity Services, Inc., et al., Case No. 3:16-cv-00312 

(E.D. Va.).  

20. My firm assisted in each phase of the litigation of this case once it was filed in this 

District.  We were involved in the litigation, document review, motions practice and negotiations 

in these matters.   We approached settlement negotiations as we always do, focusing on achieving 

the best benefit possible for our clients and the Class.  The Settlement here represents an excellent 

result for the class, and I am pleased with the outcome we were able to obtain for the Class in this 

case.  

 21.  My own role in the case came when Kristi Kelly and Andrew Guzzo asked my 

firm to join their litigation.  While the reality is that Kelly Guzzo does not often need any other 

firm to successfully litigate a case – particularly one in this field – we have now developed a 

strong and effective working relationship with similar professional expectations, principles and 

motivations.  I have been fortunate to litigate nationwide with hundreds of different lawyers and 

firms.  There is no doubt for my firm, that our first choice in financial services litigation is Kelly 

Guzzo. 

 22. This case is a perfect example of why this is so.  Cases like this one – as every 

case in the Tribal lending field – are incredibly difficult.   We know going in that every defendant 

will challenge jurisdiction and venue.  They will seek to compel arbitration.   The defend using 

the nation’s most aggressive and funded defense teams.  And they often do not play fair.  

Document productions must be litigated.   Depositions are never easy.  And most of the cases in 

which we are opposite the non-Tribal “brain” of the challenged enterprise, we are facing someone 
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who has thought through how they will thwart litigation efforts.  We are usually opposite an 

opponent that is convinced they are the smartest mind in the room.  Those defendants and those 

cases do not resolve easily. 

 23. Our effort here was to do our best to isolate the time and work we have done one 

these specific cases – not on the In re: Think Finance project generally.  But it is important for 

the Court to recall the context of how we got to this – and the collateral – settlement.  The cases 

started when we filed on behalf of a Virginia class against Rees, the then-President of Think 

Finance and Think Finance itself.   We used the published evidence in the Pennsylvania and in 

fact – before the bankruptcy filing – had forced in Virginia discovery the same documents and 

depositions produced in Pennsylvania.     

 24. The Defendants all filed various motions to dismiss.  We expanded the cases to 

other states, and then think Finance filed bankruptcy.  This Court transferred the Rees case to the 

Northern District of Texas.  Rees filed his own claim in the Think Finance bankruptcy.  And 

litigation opposite him was effectively frozen while we were engaged with Think Finance. 

 25. It is clear to us that the many Think Finance defendants believed at the time that 

bankruptcy would shelter them and prevent consumer claims.  The reason that did not happen 

was because of the leadership of Kelly Guzzo.   Kristi Kelly organized the team, including a new 

firm led here by Anna Haac, and convinced us all to fund the litigation there.  Each firm flew 

attorneys to fight to be on the Creditor’s Committee.  And two of the three of us were selected.   

 26. Throughout the case going forward, Andrew Guzzo spoke for consumers on that 

Committee, which was instrumental in forcing the later Think Finance settlement.  Mr. Guzzo 

and Creditor’s Committee counsel were both effective and worked well together. 

 27. Within the Bankruptcy itself, all of Class Counsel’s firms were active.  We all 
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handled discovery, motions practice and argument.  My firm and Kelly Guzzo took a significant 

number of depositions.  Thanks to Anna Haac’s work and leadership, we were able to gather, 

review and manage hundreds of thousands of pages of documents. 

 28. The Think Finance bankruptcy and the claims against other important parties 

ultimately settled.   We will have the opportunity to respond to the Vermont motion for fees and 

I do not herein intend to address their position.  Except as follows.   It is absolutely incredible for 

Vermont to have argued – subject to Rule 11 – that they “spearheaded” the settlement there, or 

in any of these matters.  For example, in the multiple mediations in the bankruptcy and Victory 

Park cases, only Mr. Byrne regularly attended.  And when so, the Vermont team sat in a separate 

conference room just as every one of close to a dozen different constituencies did.  And the only 

time they were active was when I went into their room to update them and keep them apprised.  

They did not “spearhead” settlement.  Not in the bankruptcy and not in these cases.  The 

Commonwealth of Pennsylvania was instrumental.  The CFPB was instrumental.  The Creditors 

Committee was instrumental. Vermont was not.2     

 29. Settlement in this case was similar.   Prior to the bankruptcy, I personally worked 

my hardest to reach a settlement with Mr. Rees.  He was represented by Richard Scheff, a strong 

defense attorney we were also facing in the unrelated Big Picture litigation.  At that time, my 

goal in co-leading the negotiations on behalf of most of the consumer and governmental parties 

was to find synergy, small win-win opportunities.  Every constituency had their own objectives, 

 
2 The Court will note some outrage expressed by everyone in each of the supporting Declarations 
as to the assertions published by the Vermont lawyers.  Both the Creditors’ Committee counsel 
and the Commonwealth of Pennsylvania have volunteered declarations after reading same.  
Though I have not yet reviewed Ms. Kelly’s declaration, I know she is similarly surprised by the 
Vermont claims.  It is one thing to be on a team and celebrate that team’s achievement, as the 
youngest or least effective member. It is quite another thing to be that member, but claim to the 
world that you led the team. 
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which while similar were often at risk of diverging.   Our goal – the Class Counsel team here – 

was to try and obtain a settlement with Rees that could proceed along with the bankruptcy.  We 

wanted to accomplish the same economies produced when we also settled with Victory Park, the 

Tribal lenders and Mark Curry at the same time. 

 30. Richard and I had spoken, as had he and Pennsylvania and he and the Creditors’ 

Committee counsel.   With me then, it came down to Mr. Rees’ ability to pay.  Pennsylvania 

needed a certain amount to recover from its litigation expenses.  The Creditors’ Committee was 

not then ready to release Mr. Rees from fraudulent preference claims.  I recall one Saturday, 

where Richard called me while I was with my family at the movies in Hampton.  It was critical 

enough that I did the unthinkable and spent the movie outside trying to convince Rees to pay a 

larger number.  I had similar discussions at the mediation before the bankruptcy settled and then 

again at the confirmation hearing.   

 31. By that date, Mr. Guzzo, Ms. Haac and their teams were driving the case in 

California and that singularly motivated Rees.  Mr. Scheff appeared at the bankruptcy hearing 

and threatened to block approval of the plan – through argument if possible, and through an appeal 

if not.  To make the bankruptcy plan settlement possible on that date, we agreed to take the Rees 

cases back before Judge Jones for mediation. 

 32.  During the delay, we continued litigating in California and did so despite Mr. Scheff’s 

protestations both to us and to the District Curt itself.  Mr. Guzzo and Ms. Haac repeatedly 

opposed backing off litigation until and unless we were settled.  That turned out to be the reason 

we were able to get the case settled. 

 33. At the next mediation in Houston, Kristi Kelly and I appeared, as did Mr. Scheff 

and his associate, Mr. Rees (and Mr. Haynes).  The Commonwealth of Pennsylvania was 
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represented by both their litigation team and their Deputy Attorney General.   Judge Nelms was 

there on behalf of the Think Finance Litigation Trust, as were two of its attorneys, one of which, 

Gary Leibowitz, had been the lead bankruptcy mind and one of the forces behind the original 

settlements. 

 34. At the Rees mediation, our team – with me as point – led the settlement with 

Richard and Judge Jones.   Matt Byrne attended and did not join any of the private, “Judge Jones 

only” or direct bi-lateral negotiations. 

 35.  As for the TCV and Sequoia settlement and cases, my firm was active in all aspects 

of the litigation.  However, the negotiations were led almost entirely by Andrew Guzzo.  He 

involved every team member in that process, sending and arranging frequent updates and holding 

extensive strategy calls.  Each time, I was certain he was too optimistic.  He was committed to 

targets in line with what we now have achieved.   I remain amazed at how effective he was.   

 36.  Taken as a whole, there is little doubt that the decision in both cases to settle was 

as informed as it possibly could have been.  These actions have been appropriately litigated by 

the Parties and sufficient discovery has been obtained by both Plaintiff and Defendants to assess 

the strength of their respective claims and defenses.  Class Counsel endorses the Settlement as 

fair and adequate under the circumstances.       

37. Through the date of this Declaration, my firm, Consumer Litigation Associates, 

P.C., has an estimated attorneys’ fee lodestar in excess of $220,000 in the Rees case, and over 

$415,000 in the TCV/Sequoia case.  This total does not embrace every single email response, 

minute of telephone time, or hour of strategy discussions that are necessary to pursue and settle a 

case of this magnitude against such well-funded and sophisticated Defendants and top-notch 
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defense teams. Certainly, some of the time individuals at my Firm spent on this case was missed 

in this total.   

38. My firm staffed this case in a manner to avoid the expenditure of duplicative time 

or redundant staffing. I have reviewed the time records submitted in this case, and have eliminated 

time that I felt was duplicative. The hourly rates for our Firm are as follows through today:  

Timekeeper Years 
of Experience 

Hourly Rate 

Leonard A. Bennett 25 $750 

Craig C. Marchiando 15 $650 

Elizabeth W. Hanes 13 $650 

Amy Austin 26 $650 

Kevin Dillon 4 $400 

Donna Winters 35 $225 

Vicki Crissman 25 $225 

Dawn Chaffer 20 $175 

 

39. We have significant experience in the settlement and administration of large 

national class actions like this one.  I believe I can fairly estimate the additional lawyer and 

administrative work necessary to complete such a settlement to include class member 

communication, class member document review, communication with defense counsel and the 

Court, communication with co-Counsel and the Settlement Administrator and other related tasks.   

It is likely that we will incur at least an 10% of the time spent so far, going forward. 

40. The rates sought in this litigation are similar to the rates approved by other courts.   

Currently, my standard hourly rate is $750 per hour. This is the rate I charge most clients for 
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representation in litigation matters. I have charged this rate to those few clients at least over the 

last twelve months and in part since 2014.   I have also received approval of my hourly rate of 

$725 per hour by this Court in Gibbs v. Plain Green, LLC, Case No. 3:17-cv-00495 (E.D. Va.).   

41. The other attorneys in my firm have hourly rates between $650 and $450. Attorneys 

with more than 10 years of experience bill at a rate of $575, those with more than 15 years’ 

experience bill at a rate of $650, and those with less than 10 years’ experience bill at a rate of $450. 

Similar to my rate, the rate of the other attorneys in my office were raised in the last twelve months. 

Prior to doing so, rates of $575 per hour for attorneys in my firm with more than 10 years of 

experience were approved by this Court in Gibbs v. Plain Green, LLC, Case No. 3:17-cv-00495 

(E.D. Va.) and $450 per hour in Thomas v. Equifax Info. Servs., LLC, Case No. 3:18-cv-684 (E.D. 

Va.); Hayes v. Delbert Services Corp., No. 3:14-cv-258 (E.D. Va. 2017).   

42. At the level of federal litigation in which I, but also Kelly Guzzo, PC, are engaged, 

we are almost always opposite experienced and skilled defense attorneys, and defendants with 

practically unlimited litigation resources.  

43. For example, I reviewed the rates of attorneys at Hunton Andrews Kurth, which is 

headquartered in Richmond, Virginia, in conjunction with their defense of a comparable Tribal 

lending operation, Think Finance. While Hunton attorneys have proven to be skilled opponents, 

their rates are also representative of the comparable work that is performed by the attorneys at 

CLA and Kelly Guzzo, PC in federal litigation. Rates for Hunton’s attorneys vary, but a sampling 

of the rates of several Richmond attorneys that worked in that case is as follows: Jeff Blair, 27 

years of experience: $740.00;  Jason W. Harbour, 19 years of experience; $625; Henry P. Long, 

III, 12 years of experience: $535; Justin Paget, 11 years of experience: $530.  
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44.  Other attorneys from my firm that have worked on this case include Craig 

Marchiando, Amy Austin, Kevin Dillon and Elizabeth W. Hanes3.    

45. Craig C. Marchiando, a partner at my Firm, also practices exclusively in the field 

of consumer protection litigation. He is among the most experienced attorneys in the nation in 

this highly-specialized field of Fair Credit Reporting Act class action litigation. Mr. Marchiando 

graduated from South Texas College of Law cum laude in 2004, served a one-year appellate 

clerkship before moving to private practice, and was named a Texas Super Lawyers Rising Star 

in class action and mass tort litigation in 2013 and 2014. He is licensed to practice in California, 

Florida, Texas, and Virginia. 

46. Mr. Marchiando joined Consumer Litigation Associates in 2015. Since joining 

CLA, Mr. Marchiando has focused his practice on federal consumer protection law and class 

actions, representing consumers in cases against banks, mortgage companies, consumer reporting 

agencies, and debt collectors. He is a member of the National Association of Consumer Advocates 

and a member in good standing of the bars of multiple federal district and appellate courts. He has 

represented consumers in more than 100 federal cases, including more than thirty class actions. A 

rate of $650 is appropriate and reasonable for Mr. Marchiando. Again, in comparison to opposing 

counsel, Mr. Marchiando’s rate is conservative and fair. For example, Henry P. Long, III, who was 

first admitted in 2007 (three years after Mr. Marchiando), has been approved by this Court at a 

rate of $535. (Case No. 17-33964-hdh11 (Bkry Ct., N.D.Tex. 2019) ECF No. 1396 at 25.) Keith 

Levenberg, Counsel with Goodwin Proctor, who has similar years of experience as Mr. 

Marchiando, has an approved rate of $760. (Id. ECF No. 1203 at 25.) 

 
3 Elizabeth W. Hanes left CLA in the Spring of 2020, so any work reflects that which she 
completed prior to her departure.   
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47. Amy L. Austin, another attorney in my firm, focuses on consumer-protection 

litigation.  She is an experienced trial attorney in the United States District Courts in the Eastern 

District of Virginia.  Ms. Austin graduated Ohio Northern University’s Pettit College of Law in 

1993, with honors, and served a three-year federal clerkship, served two years with the United 

States Fourth Circuit Court of Appeals staff counsel office, served eleven years with the Federal 

Public Defender, and was a solo practitioner for seven years, wherein she served as lead counsel 

in multi-week federal jury trials.  She is licensed to practice law in both Virginia and West 

Virginia.   

48. Ms. Austin has represented hundreds of individuals in federal court.  She has 

practiced law in Virginia since 2001 and has served as adjunct professor at University of 

Richmond School of Law.  She has been recognized by her peers by SuperLawyers from 2014 

through 2020. 

49. A rate of $650 is no less than appropriate and reasonable for Ms. Austin. Again, in 

comparison to opposing counsel, Ms. Austin’s rate is conservative and fair. For example, Henry 

P. Long, III, who was first admitted in 2007 (six years after Ms. Austin), has been approved by 

this Court at a rate of $535. (Case No. 17-33964-hdh11 (Bkry Ct., N.D.Tex. 2019) at ECF No. 

1396 at 25.) Attorney Courtney L. Hayden with Goodwin Proctor has six years less experience as 

Ms. Hanes, yet bills at an approved rate of $630. (Id. ECF No. 1203 at 25.)  

50. The primary paralegals that worked for our firm in this case are experienced in the 

field of consumer protection and the legal field generally. Donna Winters, Vicki Crissman and 

Dawn Chaffer have been legal assistants and then paralegals for more than twenty years each. Both 

have been with me practically since I began my practice and have deep understanding of class 

action litigation. 
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51. A rate of $225 for Donna Winters and Vicki Crissman, and $175.00 for Dawn 

Chaffer is reasonable.  First, this is substantially the same rate approved in 2017 by the District 

Court in Hayes. Hayes v. Delbert Services Corp., No. 3:14-cv-258 (E.D. Va. 2017) (approving a 

$200 hourly rate for Ms. Vicki Ward, a CLA paralegal). The rate is also similar to other paralegals 

in Richmond.  For example, Hunton’s paralegal Tina L. Canada has an approved rate of $216. 

(Case No. 17-33964-hdh11 (Bkry Ct., N.D.Tex. 2019). ECF No. 1396 at 25.)  All three are 

instrumental in our practice. 

52. Given these factors, the rates suggested above are reasonable and appropriate given 

the success of the litigation. I am familiar with the fees charged for attorneys with my experience 

and expertise and believe the rates my law firm is seeking is below the average for national class 

action work. Further, the time spent on this matter kept our firm from taking on other work. 

We accepted this case on a contingent fee basis, bearing all the risk that we would lose a vital 

motion or issue. 

 

I declare under penalty of perjury of the laws of the United States that the foregoing is true 

and correct. 

DATED: February 26, 2021, Newport News, Virginia 
 

 
Leonard A. Bennett, Esq. 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF VIRGINIA 

Richmond Division 
 

DARLENE GIBBS, et al., on behalf of 
themselves and all others similarly 
situated, 
 

Plaintiffs, 
v. Case No: 3:20-cv-00717-MHL 

KENNETH REES, 

Defendant. 
 
 

INDIA BANKS, et. al., on behalf of 
themselves and all others similarly 
situated, 
 

Plaintiffs, 
v.  Case No: 3:20-cv-00716-MHL  

KENNETH REES, 

Defendant. 
 
 

KIMETRA BRICE, et. al., on behalf of 
themselves and all others similarly 
situated, 
 

Plaintiffs, 
v.  Case No: 3:20-cv-00732-MHL  

KENNETH REES, 

Defendant. 
 
DARLENE GIBBS, et al., on behalf of 
themselves and all others similarly 
situated, 
 

Plaintiffs, 
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v. Case No: 3:19-cv-00789-MHL 

TCV V, L.P. et al, 

Defendants. 
 
 

RONALD IVEY, et. al., on behalf of 
themselves and all others similarly 
situated, 
 

Plaintiffs, 
v.  Case No: 3:20-cv-00274-MHL  

NATIONAL CREDIT ADJUSTERS, LLC, 

Defendant. 
 
 

DECLARATION OF ANNA C. HAAC IN SUPPORT OF  
PLAINTIFFS’ UNOPPOSED MOTION FOR FINAL APPROVAL 

 
 
I, Anna C. Haac, hereby declare as follows: 
 

1. This declaration is made in support of Plaintiffs’ Unopposed Motions for Final 

Approval of what I will refer to as the Rees Settlement (involving the cases consolidated before 

this Court of Gibbs v. Rees, 3:20-cv-00717-MHL; Banks v. Rees, 3:20-cv-00716-MHL; and Brice 

v. Rees, 3:20-cv-00732-MHL) and the Sequoia/TCV/NCA Settlement (involving the cases 

consolidated before this Court of Gibbs v. TCV V., L.P., 3:19-cv-00789-MHL and Ivey v. National 

Credit Adjusters, LLC, 3:20-cv-00274-MHL). I have personal knowledge of all the facts stated 

herein based on my active participation in the prosecution and settlement of the above-styled cases 

(as well as related litigation) and my firm’s business records, and, if called as a witness, could and 

would competently testify thereto. 

2. In granting final approval on December 13, 2019 in the first round of settlements 

over which this Court presided involving the same tribal rent-a-tribe enterprise at issue here, the 
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Court appointed my firm, Kelly Guzzo P.L.C. (“Kelly Guzzo”), and Consumer Litigation 

Associates P.C. (“CLA”) as Class Counsel to represent the Settlement Class. See Gibbs v. Plain 

Green, Case No. 3:17-cv-00495-MHL (Dkt. 141). 

3. I am a partner in the Washington, D.C. office of the firm Tycko & Zavareei LLP 

(“Tycko & Zavareei”), where I regularly practice law. I have spent the last decade at Tycko & 

Zavareei, first as an associate and then as a partner, litigating consumer protection class actions. 

Prior to joining Tycko & Zavareei, I received my B.A. with highest distinction from the Honors 

Program at the University of North Carolina in 2003, and my J.D. cum laude from Michigan Law 

School in 2006. I then spent a year clerking for the Honorable Catherine C. Blake of the United 

States District Court for the District of Maryland. Following my clerkship, I began private practice 

as an associate in the Washington, D.C. office of Covington & Burling LLP, one of the nation’s 

most prestigious defense-side law firms. In 2012, I left Covington & Burling to practice at Tycko 

& Zavareei LLP, where I have worked ever since representing consumers in a wide range of 

practice areas, as well as whistleblowers with claims for fraud on federal and state governments 

across an equally broad spectrum of industries.  

4. I am a member in good standing of the District of Columbia and Maryland bars. I 

am also licensed to practice in numerous United States District Courts and Courts of Appeals 

across the country and have been admitted pro hac vice in this and many other matters. In addition, 

I am the District of Columbia Co-Chair for the National Association of Consumer Advocates and 

was elected to serve as Co-Chair of the D.C. Bar’s Antitrust & Consumer Law Section Steering 

Committee for a three-year term. I have been asked to and have spoken at CLE programs, 
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symposiums, and conferences on issues related to consumer protection, class actions, and qui tam 

litigation.1   

5. Tycko & Zavareei LLP is a national law firm with offices in Washington, D.C., 

Oakland and Los Angeles, California that has successfully brought a number of class action 

complaints in both federal and state courts. The firm’s background and wealth of experience is set 

forth in greater detail in my prior declarations in support of Plaintiffs’ Preliminary Approval 

Motions and attendant firm resume filed in the Rees cases (at Dkt. 21-4-3) and the 

Sequoia/TCV/NCA cases (at Dkt. 25-5-8). In sum, the firm’s practice focuses on complex class 

action litigation involving, inter alia, consumer and financial matters, seeking redress for unfair 

business practices, and whistleblowers exposing fraud.  

6. Tycko & Zavareei LLP has extensive experience in class actions involving 

predatory financial practices. My firm has litigated such cases in a variety of areas across a range 

of defendants, including in the overdraft context, payday loan context, and installment loan 

context. We were part of and continue to be at the forefront of litigation involving harmful 

overdraft practices by large financial institutions. As an outgrowth of this work, we brought cases 

against Originating Depository Financial Institutions (“ODFIs”) and Receiving Depository 

Financial Institutions (“RDFIs”) who were processing ACH transactions for high-interest payday 

 
1 For example, in November 2019, I spoke at a class action symposium in Boston hosted 

by the National Consumer Law Center. In addition, I moderated a consumer protection panel at an 
Antitrust and Consumer Law Institute hosted by the D.C. Bar in September 2019. I was also asked 
to speak at a class action conference hosted by the National Association of Consumer Advocates 
and at an invitation-only conference of class action attorneys, both of which were postponed due 
to the COVID-19 pandemic. And I have spoken at numerous conferences on False Claims Act 
panels, including the past four annual conferences of FCA relators’ counsel (2017 to 2020) and at 
the 2018 American Bar Association Public Contract Law Fall Conference. I also spoke at an 
American Bar Association False Claims Act conference in February 2020.  
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loan providers around the same time that government enforcement actors were seeking to stop the 

processing of these loans at their source in what has become known as “Operation Chokepoint.”  

7. As part of our work against ODFIs, my firm achieved a significant victory in the 

seminal decision in Dillon v. BMO Harris Bank, N.A., 856 F.3d 330, 337 (4th Cir. 2017), in which 

the Fourth Circuit held that one of the same contracts at issue in this case—the Great Plains Loan 

Agreement—contained “unenforceable choice of law provisions, which are not severable from the 

broader arbitration agreement and render the entire arbitration agreement unenforceable.” This 

decision followed another seminal Fourth Circuit decision in Hayes v. Delbert Servs. Corp., 811 

F.3d 666 (4th Cir. 2016), which was litigated by my co-counsel in the Rees and Sequoia/TCV/NCA 

Cases: Kelly Guzzo and CLA. In both Dillon and Hayes, the Fourth Circuit also applied the 

prospective-waiver doctrine, holding that the payday lending agreements at issue in those cases 

(including the Great Plains Loan Agreement at issue in these cases)—which also waived all federal 

law in favor of only tribal law—were void as a matter of law. Dillon, 856 F.3d at 337; Hayes, 811 

F.3d at 673. Hayes and Dillon laid the groundwork for the Fourth Circuit’s decision in Gibbs v. 

Sequoia Capital Operations, LLC, 966 F.3d 286 (4th Cir 2020), which relied explicitly on Dillon 

and Hayes to hold that Sequoia could not force this case into arbitration, thereby allowing 

Plaintiffs’ suit to proceed. 966 F.3d at 293 (“[W]e discern no material distinction between the case 

at hand and our precedent in Hayes and Dillon. . . . As a result, the delegation provisions—and 

thus the arbitration agreements—are unenforceable.”); see also Brice v. 7HBF No. 2, Ltd., No. 19-

CV-01481-WHO, 2019 WL 5684529, at *4 (N.D. Cal. Nov. 1, 2019) (“The Second Circuit 

followed the analysis of the Fourth Circuit in Hayes v. Delbert Servs. Corp, 811 F.3d 666 (4th Cir. 

2016) and Dillon v. BMO Harris, N.A., 856 F.3d 330, 333 (4th Cir. 2017).”).  
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8. Shortly after the decision in Dillon was issued, our firm filed on behalf of Plaintiff 

India Banks in Florida one of several related single-state class actions involving Think Finance’s 

rent-a-tribe lending enterprise. Our firm has taken the lead in the cases that we litigated in 

California and Florida. Filing multiple single-state class actions in states like California, Florida, 

and Virginia, which collectively represented a critical mass of Great Plains, Plain Green, and 

MobiLoans consumers—as opposed to filing a single all-in nationwide action—has allowed Class 

Counsel to move nimbly to take full advantages of successes in one venue and apply pressure 

points where most effective, without additional risk that nationwide classes can sometimes pose. 

9. For example, the California Brice v. Sequoia case was the first to obtain merits 

discovery from Sequoia following favorable decisions on motions to transfer, compel arbitration, 

and stay pending arbitration because, unlike in the Fourth Circuit, an interlocutory appeal of a 

motion denying arbitration is not a matter of right, an issue Plaintiffs had already won in the related 

California case, Brice v. Haynes. See Case No. 3:18-cv-01200-WHO (N.D. Cal) (Dkt. 143). 

However, while we were waiting on a decision from the Ninth Circuit (and still are), Plaintiffs 

were able through their Virginia litigation to obtain an appellate victory from the Fourth Circuit 

upholding this Court’s decision denying Sequoia’s motion to compel arbitration, further 

precluding the likelihood of a circuit split on this issue. In short, by filing a claim against Sequoia 

in both Virginia and California, we were able to take full advantage of both our ability to obtain 

merits discovery in California and the Fourth Circuit appellate victory. This is merely one example 

of the benefits Plaintiffs have gained on behalf of the Class through their multi-state efforts.     

10. And although Class Counsel initially brought cases in Florida, California, and 

Virginia, we worked collectively to litigate them all as if they were one, with the resulting 

efficiencies benefiting the Class. Indeed, the Think-related litigation as a whole, and certainly the 
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Rees and Sequoia/TCV/NCA cases, have been hotly contested and aggressively litigated through 

extensive motion practice, discovery, and even preparation for trial in the jointly administered 

cases in In re Think Finance, LLC, et al., Case No. 17-33964 (the “Chapter 11 Cases”), which 

although this Declaration does not account for time and expenses submitted in connection with the 

Chapter 11 Cases, the extensive nature of related litigation shows the depth of knowledge and 

understanding of the claims that Class Counsel has acquired and from which we and thus the Class 

continue to benefit. Class Counsel’s ability to seamlessly coordinate and leverage the full extent 

of our collective work has been critically important given the vast amount of resources at the 

disposal of the various groups of defendants in these matters, who are represented by some of the 

premier law firms and class action defense lawyers in the country.   

11. As this Court is aware, Plaintiffs have litigated these cases in waves. The first wave 

focused on Think Finance, the tribal lending fronts, and the investors funding the loans, but also 

one of the now settling defendants Kenneth Rees, Think Finance’s Chief Executive Officer. When 

Think Finance filed for bankruptcy in the U.S. District Court for the Northern District of Texas 

following the onslaught of litigation against it, a member of my firm at the time (Andrew Silver) 

flew down to attend the initial Creditors’ Meeting in Dallas Texas, along with our client Plaintiff 

India Banks who attended via phone. After being interviewed by the U.S. Trustee, Ms. Banks was 

ultimately appointed to serve as a member of the Official Committee of Unsecured Creditors of 

the Debtors (the “Creditors Committee”). In this capacity, as Ms. Banks’s representative, I or 

another member of my team regularly attended Creditors Committee meetings starting in 2017 

through confirmation of the Chapter 11 Plan. 

12. It was not until after Think Finance filed for bankruptcy that I learned that Leonard 

Bennett from CLA had filed a competing case with a California client. Prior to the start of the 
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Think Finance litigation, I knew Mr. Bennet from reputation, as he regularly spoke at conferences 

co-sponsored by the National Association of Consumer Advocates and National Consumer Law 

Center. In attending some of his presentations, I became impressed with his legal acumen and vast 

knowledge and experience in various consumer protection practice areas.  

13. I also had not litigated alongside Kristi Kelly until around the same time I became 

involved in the Think Finance litigation, but I too have become impressed with her unwavering 

commitment to the consumer at all times stemming from her background as a legal aid attorney, 

as well as her cradle-to-grave attention to detail, and how she has been able to bring her extensive 

consumer reporting background and connections to bear in these cases and settlements to ensure 

that consumers obtain every possible bucket of relief available.  

14. It was clear to me from the outset of the Think Finance litigation that by working 

together with Mr. Bennett and Mr. Kelly, we would be a strong force on behalf of consumer 

borrowers. Our firms thus reached an agreement whereby we were able to cooperate and avoid 

conflicts between plaintiffs and cases to the maximum benefit of putative class members. Ms. 

Kelly, as well as her law partner Andrew Guzzo, and Mr. Bennett, as well as Craig Marchiando 

and Elizabeth Hanes (who is now a sitting Magistrate Judge), are nationally recognized consumer 

advocates of the highest caliber that I am pleased to have had the opportunity to co-counsel with.   

15. During the course of the Chapter 11 Proceedings, Class Counsel voluntarily agreed 

to transfer the Florida and California cases our firm had pending against Mr. Rees to the Northern 

District of Texas. However, prior to this transfer (which occurred in both cases approximately 6 

months after Think Finance’s bankruptcy filing), we were full steam ahead in Florida: gathering 

discovery from our clients; engaging in Rule 26(f) conferences; exchanging initial disclosures; 

propounding discovery requests; filing an amended complaint with additional aggrieved Florida 
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consumers Plaintiffs Joann Griffiths, Jeri Brennan, and Alicia Patterson; drafting and filing a 

motion for class certification pursuant to Local Rule 4.04, which required Plaintiffs to move for 

class certification within 90 days of filing their Complaint; and defending against aggressive 

discovery tactics by opposing counsel attacking the adequacy and standing of Ms. Banks to pursue 

her claims. See generally Banks v. Rees, Case No. 8:17-cv-02201-SDM-AAS (M.D. Fla.). 

Following confirmation of the Chapter 11 Plan, we planned to pick right back up where we had 

left off with an aggressive scheduling order, but were ultimately able to settle the case and thus 

our firm transitioned to papering the settlement for approval by this Court and all of the attendant 

tasks that accompany the effectuation of a settlement like this. 

16. The second wave of cases and settlements which are now before this Court focus 

on the shareholders of Think Finance, as well as one of the largest debt buyers and debt collectors 

of Plain Green, Great Plains, and MobiLoans loans, National Credit Adjusters, LLC (“NCA”). 

Although the Sequoia/TCV/NCA settlement is equally as impressive (if not more so) as the first 

wave of landmark settlements against Think Finance and other participant defendants, Class 

Counsel is not stopping. We are continuing to litigate against other shareholders of Think Finance 

(including the original co-founders), as well as against the publicly traded company Elevate Credit 

Inc., which was spun off from Think Finance in what Plaintiffs allege was an effort to shield Think 

Finance’s assets and its owners’ ill-gotten gains from collection by consumer borrowers.  

17. As touched on above, my firm was intimately involved in several key victories in 

the California case against Sequoia, which significantly advanced the litigation against the 

company and bolstered Plaintiffs’ negotiating posture by clearing the way for merits-based 

discovery to proceed against and/or about Sequoia and TCV. After we beat Defendants’ motions 

in Brice v. Sequoia to transfer, compel arbitration, and stay pending arbitration (following similarly 
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successful results in the related case Brice v. Haynes that we were able to leverage), my firm took 

the lead in preparing initial disclosures, propounding and responding to discovery requests, and 

engaging in an extensive meet-and-confer process with Sequoia and Think Finance’s other major 

owners, including multiple rounds of discovery dispute letters that ultimately led to the production 

of over 150,000 pages of documents that further implicated Sequoia and TCV in the unlawful 

lending scheme and strengthened Plaintiffs’ negotiating position, which my firm spent significant 

time reviewing. While we were pushing forward aggressively on the discovery front, Matthew 

Wessler was pushing forward on the appellate front, and Mr. Guzzo was continuing to seek 

common ground with Sequoia/TCV defense counsel notwithstanding the onset of the pandemic 

and what resulted in a slow-down of negotiations and progress in many of my other cases. Trial in 

California was, and in fact still is for the remaining defendants, scheduled for June 21, 2021, just 

a few months from now.  

18. Ultimately, this multi-front effort spanning from the East to West coasts produced 

an impressive result, which my firm assisted in memorializing through a settlement agreement, as 

well as drafting consolidated amended complaints and related filings. My firm has also spent 

significant time corresponding with class members who are being harassed by debt collectors 

seeking to collect on Plain Green, Great Plains, and MobiLoans loans. These consumers often have 

nowhere else to turn and aren’t sure what their legal rights are when they reach out to us. Because 

many unscrupulous debt collectors refuse to identify themselves or send anything in writing as 

required by federal law, it often can be difficult to track down the actual owner of the debt and 

many consumers are confused and distraught over the often threatening nature of these calls. The 

consumers are so relieved when we are able to advise them of their legal rights, and I take pride in 

this part of our work as Class Counsel.   
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19. The work that our firm did in connection with the Rees and Sequoia/TCV/NCA 

cases is further discussed by category below and summarized in the charts attached. The time 

accounted for herein does not include any of the time my firm previously submitted to this Court 

or in the Chapter 11 Cases in support of a fee award in connection with the prior settlements. That 

work pertaining to the prior settling defendants is set forth in detail in my prior declaration in Gibbs 

v. Plain Green, Case No. 3:17-cv-00495-MHL (Dkt. 115-3), as well as in a separate declaration I 

submitted in support of Plan Confirmation in the Chapter 11 Cases. See In re Think Finance, Case 

No. 17-33964 (Dkt. 1546 at Ex. 2).  

20. As is evidenced herein and in other public filings and briefing in support of 

Plaintiffs’ Unopposed Motion for Final Approval being submitted contemporaneously herewith, 

the Rees and Sequoia/TCV/NCA Settlements occurred only after extensive litigation, including in 

related cases, which informed the evidentiary record and value of the claims being settled, and is 

the result of good-faith, informed, and arms-length negotiations by highly experienced attorneys 

that took place in multiple rounds over the course of many months.  

21. In my experienced opinion, the terms of the Settlement Agreements represent 

highly favorable compromises that balance the merits of Plaintiffs’ claims and the likelihood of 

succeeding at trial and on appeal with the attendant risks. The proposed Settlements avoid the 

inherent uncertainty in litigation and potential appellate delay, while providing the Settlement 

Class with immediate, meaningful, and certain monetary and injunctive relief. Given these 

circumstances and the significant relief that class members obtain under the Settlements, it is my 

experienced view that they represent an excellent result for the Settlement Class.   
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22. Salient facts concerning this Litigation’s background are set forth in Plaintiffs’ 

Unopposed Motions for Preliminary Approval (Dkt. 22 for the Rees Action and Dkt. 25 for the 

Sequoia/TCV/NCA Action) and Final Approval (filed concurrently herewith).  

Tycko & Zavareei LLP’s Fees 

23. Although Class Counsel are seeking attorney fees based on a percentage of the 

recovery available under the Settlement Agreement, I include herein information on my firm’s 

lodestar for the Court’s consideration as well.  

24. The hourly rates for the attorneys at Tycko & Zavareei LLP are those set forth in 

the so-called “LSI Adjusted Laffey Matrix” rates (http://www.laffeymatrix.com/), which provides 

market rates, indexed for the rate of inflation, for attorneys engaged in complex federal litigation 

in the Washington, D.C. and Baltimore metropolitan areas. The Laffey Matrix was originally 

developed by the U.S. Department of Justice and is adjusted by the nationwide legal services 

component of the Consumer Price Index produced by the U.S. Bureau of Labor Statistics. See, 

e.g., DL v. Dist. of Columbia, 924 F.3d 585 (D.C. Cir. 2019) (discussing the history and basis of 

the Laffey matrix); Baker v. D.C. Pub. Schs., 815 F. Supp. 2d 102, 113 (D.D.C. 2011).  

25. Courts outside of Washington—including district courts in the Fourth Circuit—

regularly use the Adjusted Laffey Matrix to determine fees for District of Columbia lawyers. See, 

e.g., Brown v. Transurban USA, Inc., 318 F.R.D. 560, 576 (E.D. Va. 2016) (“Additionally, other 

courts in the Fourth Circuit have used the Adjusted Laffey Matrix to evaluate the reasonableness 

of a requested fee award.”); Galvez v. American Servs. Corp., 2012 WL 2522814, at *5 (E.D. Va. 

June 29, 2012) (“The Laffey Matrix is used as a guideline for reasonable attorneys’ fees in the 

Washington/Baltimore area.”); In re Neustar, Inc. Secs. Litig., 2015 WL 8484438, at *10 n.6 (E.D. 

Va. Dec. 8, 2015) (same). Indeed, the Fourth Circuit has held that “the Laffey matrix is a useful 
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starting point to determine fees” for work performed by Washington, D.C. lawyers. Newport News 

Shipbuilding & Dry Dock Co. v. Holiday, 591 F.3d 219, 229 (4th Cir. 2009). 

26. Accordingly, Tycko & Zavareei LLP’s rates have been approved by courts 

throughout the country. For example, the Northern District of California specifically found that 

the hourly rates charged by Tycko & Zavareei LLP, which were determined using the Adjusted 

Laffey Matrix, “are reasonable and commensurate with those charged by attorneys with similar 

experience in the market.” Kumar v. Salov N. Am. Corp., No. 14-CV-2411-YGR, 2017 WL 

2902898, at *7 (N.D. Cal. July 7, 2017). Although the Adjusted Laffey Matrix is updated annually, 

many other courts have likewise awarded attorneys’ fees consistent with the Adjusted Laffey 

Matrix to my firm in a number of cases. See, e.g., Brown v. Transurban USA, Inc., No. 1:15CV494 

(JCC/MSN), 2016 WL 6909683 (E.D. Va. Sept. 29, 2016); Small v. BOKF, N.A., No. 1:13-cv-

01125-REB-MJW (D. Colo.); Soule v. Hilton Worldwide, Inc., No. CV 13-00652 ACK-RLP, 2015 

WL 12827769 (D. Haw. Aug. 25, 2015); Beck v. Test Masters Educ. Servs., Inc., 73 F. Supp. 3d 

12 (D.D.C. 2014). 

27. I furthermore believe my firm’s billing rates are reasonable in light of the rates 

charged by other firms with similar experience and expertise in the area of complex and class 

action litigation within this District and around the country.  

28. I have reviewed all of the time records in this case for my firm. These time records 

were maintained contemporaneously as we performed work on the matter. Tycko & Zavareei LLP 

has over 165 hours, totaling over $100,000 in lodestar to date on work attributable to the Rees 

Settlement and related cases, and over 1600 hours, totaling over $900,000 in lodestar to date on 

work attributable to the Sequoia/TCV/NCA Settlement and related cases. Excluded from these 

figures is any of the time or expenses submitted in connection with the Chapter 11 Cases or the 
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prior settlement over which this Court previously presided. For example, the time and expenses 

accounted for herein as they pertain to Rees include work relating to the litigation in Florida and 

California against Rees prior to his transfer to the Northern District of Texas, as well as time spent 

papering and doing other work in connection with the Settlement following confirmation of the 

Chapter 11 Plan. I also note that our firm has significant additional time and expenses that is not 

accounted for herein (and which was not submitted in connection with the prior settlements) as we 

are continuing to litigate against other participants in Think Finance’s rent-a-tribe scheme.   

29. The following chart details the hourly rate and total lodestars of the attorneys and 

litigation assistants whose work contributed to the aggregate lodestar of Tycko & Zavareei stated 

above. Again, none of the time represented below was submitted for reimbursement to the United 

States Bankruptcy Court for the Northern District of Texas in connection with the Global 

Settlement reached in the Chapter 11 Cases or included in prior fee petitions before this Court or 

any other court for that matter.  
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Professional Title Rees Lodestar Sequoia/TCV/NCA 
Lodestar 

Hourly 
Rate 

Anna C. Haac Partner $59,809.20 $424,356.90 $759 
Hassan Zavareei Partner N/A $1,736.60 $914 
Andrew Silver Associate $33,465.60 $28,828.80 $672 

Katherine Aizpuru Associate $2,325.00 N/A $465 
Mallory Morales Associate $642.60 $28,841.40 $378 

Maren Christensen Associate $7,257.60 $81,513.60 $672 
Mark Clifford Associate $325.50 $152,745.60 $465 
Tanya Koshy Associate N/A $45,628.80 $672 
Kyra Taylor Fellow $2,046.00 N/A $465 

Leora Friedman Fellow N/A $44,679.60 $378 
Phoebe Wolfe Fellow N/A $16,102.80 $378 

Rebecca Azhdam Fellow N/A $5,766.00 $465 
Aaron McReynolds Paralegal N/A $2,513.20 $206 

Collin Hoover Paralegal N/A $2,183.60 $206 
Matthew Folkerts Paralegal $988.80 $28,798.80 $206 

Maura Dunn Paralegal $20.60 $288.40 $206 
Melat Kiros Paralegal N/A $103.00 $206 

Nathan LaPorte Paralegal $1,091.80 N/A $206 
Nicole Porzenheim Paralegal $1,421.40 $38,377.80 $206 

     
Total  $109,394.10 $902,464.90  

30. As stated above, I am a 2006 graduate of the University of Michigan Law School 

(15 years of experience) and was also previously an attorney at the Washington, D.C. office of the 

law firm of Covington & Burling, where partners who graduated in 2006 generally bill at hourly 

rates in excess of $800. I was the managing attorney of this matter for Tycko & Zavareei LLP for 

the duration of the Litigation.  

31. I primarily worked on these cases with one or two associates, a fellow, and a 

paralegal, who built up institutional knowledge during their time at our firm and whose 

backgrounds are summarized below, with their prior firm CVs attached at Exhibit 3 for those 
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attorneys who are no longer with the firm and thus were not included in the firm resume I 

previously submitted with my declaration in support of preliminary approval. 

32. Andrew Silver is a 2012 magna cum laude graduate of Boston College Law School 

(9 years of experience). He was a paralegal at Tycko & Zavareei LLP prior to returning to our firm 

following law school. Mr. Silver also worked as a student-attorney at the Boston College Legal 

Assistance Bureau and was a judicial intern for the Honorable Williams K. Sessions III at the 

United States District Court for the District of Vermont. He left our firm in 2018 to join the 

boutique law firm Ifrah PLLC. 

33. Tanya Koshy is a 2010 graduate of the University of California, Berkeley School 

of Law (10 years of experience). Prior to joining the firm, Ms. Koshy was a staff attorney at the 

Ninth Circuit Court of Appeals and a supervising staff attorney at the East Bay Community Law 

Center in Berkeley, California. Ms. Koshy left our firm in 2019 to work for the State of California 

where she is now a Deputy Attorney General. 

34. Maren Christensen is a 2013 graduate with distinction of the University of 

California, Berkeley School of Law (8 years of experience). Prior to joining the firm, Ms. 

Christensen was an associate at the New York office of Cleary Gottlieb Steen & Hamilton LLP 

and at a workers’ rights law firm in Oakland. She also served as a judicial law clerk to the 

Honorable Martha Vazquez in the United States District Court for the District of New Mexico.  

35. Mark Clifford is a 2015 magna cum laude graduate from Georgetown University 

Law Center (6 years of experience). Prior to joining the firm, Mr. Clifford was an associate at 

Covington & Burling LLP, one of the nation’s top defense-side firms. He also clerked for the 

Honorable Catherine C. Blake of the United States District Court for the District of Maryland. 
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36. Mallory Morales is a 2018 graduate from the University of California, Berkeley 

School of Law (3 years of experience). Prior to joining the firm, Ms. Morales practiced commercial 

litigation at Morrison & Foerster LLP. She also interned for the East Bay Community Law Center 

and externed for the Honorable William H. Aslup on the United States District Court, Northern 

District of California. 

37. Katherine Aizpuru is a 2014 cum laude graduate from Harvard Law School (7 years 

of experience). Prior to joining the firm, Ms. Aizpuru was an associate at Morgan, Lewis & 

Bockius, an international defense-side law firm. She also served as a judicial law clerk to 

the Honorable Theodore D. Chuang of the United States District Court for the District of Maryland 

and the Honorable Catharine F. Easterly of the District of Columbia Court of Appeals. 

38. I also received assistance from various fellows who participated in our firm’s Public 

Interest Fellowship program. The Tycko & Zavareei LLP Public Interest Fellowship is intended 

for individuals with a demonstrated commitment to a career in public interest law. Fellows are 

employed at the Washington, D.C. office of Tycko & Zavareei LLP for a two-year term, during 

which time they take between two and three months to work directly on-site for a public interest 

organization of their choice (while our firm continues to pay their salary).  

39. Kyra Taylor is a 2016 graduate of the University of California, Berkeley School of 

Law, where she was a law clerk at the East Bay Community Law Center, Berkeley Law’s 

International Human Rights Law Clinic, and a teaching assistant. She also interned at the San 

Francisco and Alameda County District Attorneys’ Offices. Before joining the firm as a Fellow, 

Ms. Taylor was a fellow at Public Justice, where she conducted a comprehensive investigation into 

tribal lending that outlined the known network of relationships between online payday lenders and 

Native American tribes at the time. See Taylor, Kyra, Stretching the Envelope of Tribal Sovereign 
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Immunity? An Investigation of the Relationships Between Online Payday Lenders and Native 

American Tribes, available at https://www.publicjustice.net/wp-content/uploads/2018/01/Report-

Cover.pdf. The deep and comprehensive understanding of the rent-a-tribe model that Ms. Taylor 

had at the inception of these cases was an invaluable asset. Following her fellowship with our firm, 

Ms. Taylor became a staff attorney at Harvard Law’s Legal Services Center, where she worked in 

the Project on Predatory Student Lending, and is now a staff attorney at the National Consumer 

Law Center.  

40. Rebecca Azhdam is a 2017 graduate of Columbia Law School, where she was a 

Harlan Fiske Stone Scholar, a Public Interest Honoree, a Davis Polk & Wardwell Fellow, and 

recipient of the 2017 Emil Schlesinger Labor Law Prize. Before law school, Rebecca was a legal 

assistant at the American Civil Liberties Union of Washington. During law school, Rebecca 

interned with the Public Defender Service for the District of Columbia and Lawyers for Children, 

served as student director of the City Bar Justice Center Legal Clinic for the Homeless, and was a 

student consultant for the Center for Public Research and Leadership. Following her fellowship 

with our firm, she joined the U.S. Department of Labor as an Honors Attorney. 

41. Phoebe Wolfe is a 2018 graduate of Columbia Law School, where she was a Senior 

Editor of the Columbia Law Review and a Harlan Fiske Stone Scholar. During law school, Phoebe 

represented an Alabama death-row prisoner in a federal civil rights case challenging Alabama’s 

method of execution and interned at various nonprofits, including one where she worked on class 

action impact litigation in the areas of child welfare and juvenile justice. Phoebe also held judicial 

internships during law school with the Honorable Ellen Gesmer in the Appellate Division of the 

New York Supreme Court and the Honorable Judith Waksberg of Kings County Family Court. 
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42. Leora Friedman is a 2020 graduate from Georgetown University Law Center. 

During law school, Leora served as an intern for the Department of Justice’s Office of Vaccine 

Litigation and its Consumer Protection Branch. She was also an Executive Editor for the 

Georgetown Environmental Law Review, which published her note “Recommending Judicial 

Reconstruction of Title VI to Curb Environmental Racism: A Recklessness-Based Theory of 

Discriminatory Intent.” 

43. In addition, I consulted Hassan Zavareei, one of the founding partners of Tycko & 

Zavareei LLP, but only at the highest levels of decision making in this Litigation. Hassan Zavareei 

is a 1995 graduate of the University of California, Berkeley School of Law, was previously an 

attorney at Gibson, Gunn & Crutcher LLP, and co-founded Tycko & Zavareei LLP in 2002 (26 

years of experience). Although he is a general litigator, Mr. Zavareei devotes most of his practice 

to representation of plaintiffs in consumer fraud class actions, primarily relating to the financial 

services industry. Mr. Zavareei has handled numerous trials in state and federal court and is also 

an accomplished appellate lawyer. He has testified before the Judiciary Committee of the House 

of Representatives and the Advisory Committee of Civil Procedure, speaks frequently at 

continuing education events on a wide range of topics, and is a member of the Board of Directors 

for Public Justice. 

44. The paralegals who were primarily tasked with assisting on this matter were Nathan 

Laporte, a Georgetown Law student, who left our firm in 2018 and was replaced by Matthew 

Folkerts who graduated magna cum laude with a Bachelor of Arts in Philosophy, Politics, and Law 

from Binghamton University before joining the firm in late 2018. He was replaced by Nicole 

Porzenheim, a current law student at The Catholic University of America’s Columbus School of 

Law, who obtained her undergraduate degree in Economics from Boston College and her MBA in 
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finance from Florida Atlantic University. Prior to joining the firm, Ms. Porzenheim worked in the 

financial industry for over a decade as Private Client Banker, a Branch Manager, and a Market 

Hiring Director.  

45. Tycko & Zavareei LLP’s time is reasonable given the duration, progression, nature, 

and complexity of this Litigation, as well as the results achieved, and reflects the efficient 

management of this Litigation. For example, Class Counsel took appropriate steps to avoid 

duplication of effort by coordinating the litigation of the above-captioned cases, as well as related 

litigation pending across the country. The briefing and drafting of pleadings, for example, was also 

either allocated to one firm, or divided into sections amongst the firms depending on availability. 

In addition, as the managing attorney at my firm on this case, I took efforts to ensure that the case 

was efficiently staffed and that work was properly divided amongst lower and higher-level 

attorneys, and staff.   

46. In addition, my firm, like the other Class Counsel, litigated this case wholly on a 

contingency fee basis, and did so at great risk of never receiving any compensation. In effect, my 

firm has advanced our legal services to the Settlement Class since the inception of this Litigation. 

My firm’s contingent-fee model means that we do not get paid in every case. In some cases, we 

get nothing or are awarded fees equal to only a small percentage of the amount worked. We thus 

bore substantial risk in litigating these cases on a contingent basis and advancing all costs. 

Furthermore, the time spent on this Litigation was time that could not be spent litigating other 

matters. Indeed, during the pendency of the Litigation, my firm turned away other work. 

Accordingly, consistent with our standard contingency fee payment structure, Class Counsel is 

seeking a percentage of the funds being distributed to Settlement Class Members through the 

Settlement Agreement. 

Case 3:20-cv-00717-MHL   Document 49-4   Filed 02/26/21   Page 21 of 27 PageID# 4730



21 

47. Below is a high-level summary of some, but certainly not all, of the work performed 

by my firm that is reflected in the high-level description and lodestar figures stated above. My 

firm’s lodestar associated with the various categories of work described below is further set forth 

in Exhibits 1-2 to this Declaration. As stated above, none of the work my firm performed relating 

to the prior settlements is included herein.  

a. Drafting Complaints.  My firm took the lead drafting and amending 

(where applicable) the complaints against Rees in Florida and California and against Sequoia and 

TCV, as well as certain research related to the same.  

b. Correspondence and Administrative Work. Given the number and 

complexity of the parties and cases involved and the varying stages at which they were settled, my 

firm was required to spend a significant amount of time coordinating with co-counsel, 

corresponding with defense counsel for various parties, and drafting numerous administrative 

motions and stipulations, as well as joint reports that were required to be submitted in California 

in advance of case management hearings, which my firm took the lead in drafting and 

corresponding with defense counsel on. 

c. Motion Briefing and Research. These actions were aggressively litigated 

by opposing counsel, meaning our firm had to assist with researching and responding to a variety 

of defensive motions. In addition, we affirmatively researched and drafted a motion for class 

certification in the Florida Rees case. We also took the lead researching and briefing a motion to 

certify as frivolous Sequoia’s appeal before the Fourth Circuit, reviewed and edited appellate 

filings, and corresponded with appellate counsel as and when necessary. We also conducted 

ongoing research relating to our claims and Defendants’ defenses. 
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d. Formal Discovery.  As touched on above, our firm engaged in Rule 26(f) 

conferences, drafted initial disclosures, propounded and responded to discovery, and engaged in 

extensive meet and confers with opposing counsel regarding discovery disputes, which included 

the negotiation of search terms and protective orders. We also assisted in the review and analysis 

of over a hundred thousand pages of documents produced in connection with the Sequoia and TCV 

litigation. In addition, we took the lead on numerous discovery dispute letters seeking to compel 

discovery and worked with our clients to gather additional documents for production. 

e. Court Appearances. Numerous case management conferences were held 

in the California cases that my firm prepared for and attended, at some of which substantive 

motions or discovery disputes were heard. In addition, I attended the preliminary approval hearings 

for these cases.  

f. Settlement Memorialization and Preliminary and Final Approval. Our 

firm took the lead in drafting the agreement for the Rees Settlement, the consolidated complaint 

and Preliminary Approval Order for the Sequoia/TCV/NCA Settlement, and amending the Class 

Notice as appropriate for these Settlements, as well as various administrative motions to 

consolidate and stay proceedings needed to effectuate the Settlements. We also assisted with 

preliminary and final approval briefing; and we have been required to review, analyze, and 

research the Gingras Objection to the Settlement. 

g. Class Member Contact and Settlement Administration. Our firm has 

worked with other Class Counsel and the Settlement Administrator to promptly respond to 

consumer questions about the Settlements. We are also routinely contacted by consumers with 

questions about their Plain Green, Great Plains, or MobiLoans loans, many of whom have 

experienced harassment by debt collectors, which we endeavor to respond to immediately as a 
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quick phone call can reassure a consumer of his or her rights and alleviate significant anxiety that 

would otherwise be produced by the aggressive, often threatening, and highly illegal debt 

collection practices to which consumers can be subject. 

48. Moreover, Class Counsel’s work is not yet done. Class Counsel will be required to, 

among other things: (1) continue to monitor the notice administration process; (2) respond to class 

member inquiries now and potentially for years to come; (3) prepare for and attend the Final 

Approval Hearing; (4) monitor distribution of benefits to the Settlement Class; (5) respond to 

objections; and (6) potentially handle post-judgment appeals. 

49. In addition, our firm is continuing to litigate aggressively against other participants 

involved in Think Finance’s rent-a-tribe scheme, including the founders of Think Finance (the 

Stinson family and the Harvison family), who, like Sequoia and TCV, owned a significant 

percentage of the company through which they were able to control the strategic direction of the 

predatory lending enterprise. We recently submitted contested class certification briefs against 

those and other defendants (pending before this Court and in California) and expect that they will 

proceed to trial.  

Tycko & Zavareei LLP’s Costs & Expenses 

50. To date, my firm has incurred $2,847.45 in reasonable and necessary costs and 

expenses in connection with the Rees cases and $14,911.81 in the Sequoia/TCV/NCA cases.  

51. These sums correspond to certain actual out-of-pocket costs and expenses, as 

reflected in the firm’s records, and are the type of expenses routinely charged to paying clients in 

the marketplace and, thus awarded by courts in full. 

52. My firm has documentation evidencing these expenses. 
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53. None of the expenses set forth herein were submitted for reimbursement to the 

United States Bankruptcy Court for the Northern District of Texas in connection with the Global 

Settlement reached in the Chapter 11 Cases, nor were they included in my firm’s prior accounting 

of expenses in connection with the prior settlements presided over by this Court.  

54. In addition, Tycko & Zavareei’s future costs (e.g., any costs associated with an 

appeal or other costs connected with the ongoing monitoring of the settlement or what remains of 

the final approval process, including responding to objections) are not included above. Also not 

included are significant additional costs incurred that pertain to other non-settling defendants, 

which our firm has assumed on a contingency basis at the risk of not getting reimbursed. 

Service Awards 

55. As set forth in the Notice given to Settlement Class Members, Class Counsel 

respectfully submit that Plaintiffs should each receive a reasonable and modest service award of 

$7,500 for their efforts in these actions. The Notice informed Class Members about this, and no 

Settlement Class Member has objected to any aspect of the proposed Service Awards. 

56. The Service Awards requested for Plaintiffs are in recognition of the time and effort 

they committed to actively pursuing this litigation, including working with Class Counsel and 

otherwise actively assisting in the prosecution and settlement of this case. In connection with these 

matters, my firm most directly worked with our Florida and California Plaintiffs Kimetra Brice, 

Jill Novorot, India Banks, JoAnn Griffiths, Alicia Patterson, Sharon Burney, and Jeri Brennan (and 

her husband following Ms. Brennan’s passing). All were exemplary Class Representatives and 

their efforts collectively resulted in an excellent recovery for Settlement Class Members. 

57. Plaintiffs met and participated in phone calls with Class Counsel on numerous 

occasions, spent time reviewing their personal records and producing relevant documents when 
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needed to supplement the record in these actions, promptly responded to questions from Class 

Counsel, reviewed information or materials pertinent to their and the class’s claims, and remained 

informed about the status of the litigation—including reviewing and discussing the terms of the 

proposed Settlements to ensure that they were in the best interests of the Settlement Class 

Members. Moreover, Plaintiffs have demonstrated a commitment and resolve to seeing these cases 

through to the end as Class Counsel continues to litigate against other defendants that were 

involved in Think Finance’s rent-a-tribe enterprise. Indeed, many of these Plaintiffs recently had 

to sit for depositions and may have to attend trial.     

58. Plaintiffs also took the risk of exposing themselves to publicity by attaching their 

names to a publicly filed class action lawsuit with the hope of helping others. Moreover, their 

time spent and effort exerted, out of their personal lives, was made to support a case in 

which they had a relatively modest personal interest, but one that will provide meaningful 

benefits to the Settlement Class.   

59. In my and my firm’s experience, the requested Service Awards are reasonable and 

in line with those awarded in similar cases. Given their sacrifice and contribution to the 

successful prosecution of these actions, Plaintiffs should each be granted Service Awards 

of $7,500.  

 

I declare under the penalty of perjury that the foregoing is true and correct. Executed this 

26th day of February 2021, in Washington, D.C. 

        

                                
      
ANNA HAAC (SBN 181547) 
ahaac@tzlegal.com 
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TYCKO & ZAVAREEI LLP 
1828 L Street, N.W., Suite 1000 
Washington, D.C. 20036 
Tel.: (202) 973-0900 
Fax: (202) 973-0950 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF VIRGINIA 

Richmond Division 
 
DARLENE GIBBS, et al., on behalf of 
themselves and all others similarly  
situated,  
 

Plaintiffs,         
 
v.                                                         Civil Action No. 3:19-cv-00789-MHL 
 
TCV V, L.P. et al, 
 

Defendant. 
 

 

 
DARLENE GIBBS, on behalf of 
themselves and all others similarly 
situated, 

Plaintiffs, 

v. Case No: 3:20-cv-00717-MHL 

KENNETH REES, 

Defendants. 

 

 

INDIA BANKS, et. al., on behalf of 
themselves and all others similarly 
situated, 

Plaintiffs, 

v.  Case No: 3:20-cv-00716-MHL 

KENNETH REES, 

Defendant. 
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KIMETRA BRICE, et al., on behalf of 
themselves and all others similarly 
situated, 

Plaintiffs, 

v.  Case No: 3:20-cv-00732-MHL 

KENNETH REES, 

Defendants. 

 

 
DECLARATION OF DALE W. PITTMAN  

 
 Dale W. Pittman declares under penalty of perjury that the following statements are true: 

 1. My name is Dale W. Pittman. I am over the age of 18 and have personal knowledge 

of the facts set forth herein.  

 2. I am a member in good standing of the bars of the following courts: 

 Supreme Court of the United States 
 Washington, DC 
 February, 1997 
 
 Supreme Court of Virginia 
 Richmond, Virginia 
 June 8, 1976 
 
 U. S. Court of Appeals for the Fourth Circuit 
 Richmond, Virginia 
 September 2, 1980 
 

U. S. District Court for the Western District of Virginia 
 Roanoke, Virginia  
 
 U. S. District Court for the Eastern District of Virginia 
 Richmond, Virginia 
 December 30, 1976 
 
 U. S. Bankruptcy Court for the Eastern District of Virginia 
 Richmond, Virginia 
 November, 1997. 
 

Case 3:20-cv-00717-MHL   Document 49-5   Filed 02/26/21   Page 3 of 26 PageID# 4739



 

Page 3 

 
 3. I am a 1971 graduate of Hampden-Sydney College and a 1976 graduate of the T. 

C. Williams School of Law of the University of Richmond, Virginia.  I am a member of the 

Virginia State Bar, the Virginia Trial Lawyers Association, the Virginia Bar Association, the 

National Association of Consumer Advocates, and the Petersburg Bar Association, of which I am 

a past President.  I am a past member of the Council of the Virginia State Bar, the State Bar’s 

governing body, having served five terms over the course of the past twenty-five years as the 

elected representative of the Eleventh Judicial Circuit.  I am a member of the Board of Governors 

of the Virginia Trial Lawyers Association, and I chair the VTLA’s Consumer Law Section. I serve 

on the Board of Directors of the Legal Services Corporation of Virginia, which provides funding 

for programs offering civil legal assistance to low-income Virginians. I served as President of the 

LSCV Board for five years. 

 4. From February 1, 1977 until September 13, 1996 I was employed by Southside 

Virginia Legal Services, in Petersburg, Virginia, as its General Counsel (Chief Executive Officer). 

My caseload at Southside Virginia Legal Services evolved over the years into a primarily 

consumer law practice.  

5.  From September 16, 1996 until the present I have maintained a private law practice 

with an office located in Petersburg.  My work in private practice is limited almost exclusively to 

the representation of consumers, with particular emphasis on representing consumer debtors under 

the Fair Debt Collections Practices Act. I have a statewide consumer law practice, and have 

represented consumers from all regions of the Commonwealth and elsewhere. 

 6.  I was a contributing editor to the consumer law sections of Virginia Practice 

Manual, a practice manual for Legal Aid lawyers and for private lawyers handling cases under the 

auspices of pro bono initiatives in Virginia. 
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 7.  Pleadings and discovery from many of my consumer law cases appear in the 

National Consumer Law Center’s Consumer Law Pleadings, nationally distributed form books of 

consumer law pleadings, beginning in 1994. Pleadings and discovery from my cases appear in 

Books 1, 2, 5, 6, 7, 10, and 11. 

 8.  I have given over eighty lectures to lawyers that qualified for continuing legal 

education credit. 

9. I have made two presentations on consumer protection law and litigation to 

Virginia’s General District Court judges at the Judicial Conference of Virginia for General District 

Court judges, one in 1987 on consumer protection laws generally and one in 2008 on arbitration 

in consumer financial services cases. 

 10. My consumer protection law continuing legal education lectures include the 

following:  

 
Phone Cases 2018 Fair Debt 

Collections Conference, 
Chicago 

March 19, 
2018 

 
   

 
Consumer Protection Litigation and 
Bankruptcy: Intersections and Collisions, 
Fair Debt Collections Practices Act 

Richmond Bar 
Association, 
Richmond 

October 24, 
2017 

 
   

 
Class Actions and Multiple Claims: End 
Games Planning 
(co-presenter with Judge John A. Gibney, 
Jr., Orran L. Brown, Sr, W. James Young, 
and M. Peebles Harrison) 

Hampden-Sydney Bar 
Association CLE Event 
Hampden-Sydney 

October 20, 
2017 

 
   

 
Serious Illness, the Law, and Pro Bono 
Services, Part 3: Relief from Creditors 

Legal Information 
Network Cancer, in 
conjunction with Virginia 
State Bar Access to Legal 
Services Committee 

November 17, 
2016 
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Representing the Pro Bono Client: 
Consumer Law Basics 2016 

Practicing Law Institute, 
San Francisco 

July 22, 2016 

 
   

 
Fair Debt Collections Practices Act  Old Dominion Bar 

Association Winter 
Meeting, 
Williamsburg 

January, 30, 
2016 

 
   

 
Fair Debt Collections Practices Act 
Overview 

Virginia State Bar Young 
Lawyers Section 
Professional 
Development Conference 

September 24, 
2015 

 
   

 
Consumer Law (FDCPA) A Law Day Celebration 

Ft. Lee, Virginia 
May 1, 2015 

 
   

 
FDCPA: Ask the Experts National Association of 

Consumer Advocates 
Fair Debt Collection 
Training Conference, 
Washington, DC 

March 11, 
2015 

 
   

 
“It May Not Be a Payday Loan….” Virginia Poverty Law 

Center 2014 Annual 
Statewide Legal Aid 
Conference, Portsmouth 

October 23, 
2014 

 
   

 
Meeting the Legal Needs of Individuals 
Facing Serious Illness Through Pro Bono 
– Relief From Creditors 

Virginia State Bar and 
the Legal Information 
Network for Cancer 
Webinar 

April 23, 
2014 

 
   

 
Ethical Responsibilities of Class Counsel 
to Class Representatives, the Class and 
Objectors  

Fair Debt Collection 
Practices Act Training 
Conference, San Antonio, 
Texas 

March 8, 
2014 

 
   

 
Fair Debt Collections Practices Act Working With Military 

Clients, Military Law 
Section of the Virginia 

October 18, 
2013 
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State Bar, Williamsburg, 
Virginia 

 
   

 
How the Consumer Bar Views FDCPA 
Compliance by Collection Attorneys 

National Association of 
Retail Collection 
Attorneys Fall Collection 
Conference, Washington, 
DC 

October 17, 
2013 

 
   

 
Making the Bad Guys Pay Virginia Poverty Law 

Center, Richmond 
May 9, 2013 

 
   

 
FDCPA:  Ask the Experts National Association of 

Consumer Advocates 
Fair Debt Collection 
Training Conference, 
Baltimore 

March 8, 
2013 

 
   

 
FDCPA Update JAG School, 

Charlottesville, VA 
December 11, 
2012 

 
   

 
Fair Debt Collections Practices Act VA CLE, Charlottesville, 

VA 
September, 
2012 

 
   

 
FDCPA ABA Standing 

Committee on Legal 
Assistance to Military 
Personnel, George Mason 
University Law School 

March 15, 
2012 

 
   

 
Fair Debt Collections Practices Act Ft. Lee Legal Assistance 

Division JAG Office 
CLE 

May 5, 2011 

 
   

 
Handling Fair Debt Collections Practices 
Act Cases  

65th Legal Assistance 
Course, The Judge 
Advocate General’s 
Legal Center and School,    
Charlottesville    

November 16, 
2009 
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Handling Fair Debt Collections Practices 
Act Cases  

VPLC Statewide Legal 
Aid Conference,  
Williamsburg 

November 5, 
2009 

 
   

 
Challenging Predatory Small Loans  National Consumer Law 

Center Consumer Rights 
Litigation Conference, 
Philadelphia 

October 23, 
2009 

 
   

 
The Fair Debt Collections Practices Act:  
Update 2009  

VA CLE Webinar September, 
2009 

 
   

 
Handling Fair Debt Collections Practices 
Act Cases 

2009 Mid-Atlantic Joint 
Services Consumer Law 
Symposium,  Naval 
Legal Service Office 
Mid-Atlantic Legal 
Assistance Department, 
Norfolk 

June 12, 2009 

 
   

 
Handling Fair Debt Collections Practices 
Act Cases  

64th Legal Assistance 
Course,  The Judge 
Advocate General’s 
Legal Center and School,    
Charlottesville 

April 2, 2009 

 
   

 
Defending Consumers in Medical Debt 
Collection Cases 

National Consumer Law 
Center’s Consumer 
Rights Litigation 
Conference in Portland, 
Oregon 

October, 2008 

 
   

 
Combating Consumer Issues Facing the 
Military, FDCPA Cases 
 

Consumer Law Intensive 
for Military Personnel 
Advocates, National 
Consumer Law Center’s 
Consumer Rights 
Litigation Conference in 
Portland, Oregon 

October, 2008 

 
   

 
Issues in Arbitration Cases Judicial Conference of 

Virginia for District 
August 13, 
2008 
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Court Judges, Virginia 
Beach 

 
   

 
A Perfect Storm – The Intersection of the 
FDCPA and the FCRA in Debt Collection 
Harassment Cases 

Virginia CLE Solo and 
Small Firm Institute,  
Williamsburg 

May 13, 2008 

 
   

 
Defending Debt Collection Suits National Consumer 

Rights Litigation 
Conference, Washington, 
D.C. 

November 11, 
2007 

 
   

 
Emerging Issues in Debt Collection 
Abuse & False Credit Reporting 

Virginia Trial Lawyers 
Association 
Solo & Small Firm 
Conference, Richmond 

October 19, 
2007 

 
   

 
The Fair Debt Collections Practices Act 
(Including 2006 Amendments) 

Virginia CLE September 24, 
2007 

 
   

 
Fair Debt Collections Practices Act Naval Legal Service 

Office Mid-Atlantic Joint 
Services Consumer Law 
Symposium, Norfolk 

May 11, 2007 

 
   

 
How to Win (or Not Lose) an Arbitration National Consumer 

Rights Litigation 
Conference 
Miami, Florida 

November 11, 
2006 

 
   

 
Consumer Debt Collection 59th Legal Assistance 

Course 
The Judge Advocate’s 
School 
Charlottesville 

November 2, 
2006 

 
   

 
Consumer Credit: Remedies You Should 
be Aware Of 

Virginia Trial Lawyers 
Association 
Solo & Small Firm 
Conference, 
Williamsburg 

October 20, 
2006 
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Collection Law From Start to Finish 
(Presentation on the FDCPA) 

National Business 
Institute 
Richmond 

October 10, 
2006 

 
   

 
Overview of the Fair Debt Collections 
Practices Act 

Framme Law Firm, 
Richmond 

June 23, 2006 

 
   

 
Fair Debt Collection Practices Act 
 

Naval Justice School 
Newport, Rhode Island 

May 22 , 2006 

 
   

 
Fair Debt Collection Practices Act – 
Essential Tips for Both Debtors and 
Creditors 

Virginia CLE - 4th 
Annual Advanced 
Consumer Bankruptcy, 
Richmond 

April 28, 
2006 

 
   

 
Fair Debt Collection Practices Act 3rd Annual Naval Legal 

Service Office, Mid-
Atlantic, Auto Fraud 
Symposium, 
Norfolk 

April 12, 
2006 

 
   

 
What the Virginia Lawyer Must Know 
about Consumer Protection  

Solo and Small Firm 
Conference  –  Virginia 
Trial Lawyers 
Association, 
Charlottesville  

September 30, 
2005 

 
   

 
Points to Consider if You are Going to 
Arbitration 

National Consumer Law 
Center’s 13th Annual 
Consumer Rights 
Litigation Conference 

November 7, 
2004 

 
   

 
Protecting Your Client’s Consumer 
Rights  –   
Fair Debt Collections Practices Act 

Virginia CLE - 
Richmond and Tysons 
Corner  

April 21 and 
22, 2004 

 
   

 
Fair Debt Collections Practices Act 
Training Conference – Practice Issues 

National Consumer Law 
Center and National 
Association of Consumer 
Advocates, Kansas City 

February 22, 
2004 
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Fair Debt Collections Practices Act Henrico County Bar 

Association and Virginia 
Creditor’s Bar 
Association, Richmond 

February 19, 
2004 

 
   

 
Using Experts in Automobile Sale Wreck 
Damage Cases 

IVAN Diminished Value 
Conference, Chesapeake 

January 31, 
2004 

 
   

 
Consumer Law: Everything You Need to 
Know to be an Expert in Handling the 
Latest in Consumer Cases 

First Annual Solo and 
Small Firm Conference  –  
Virginia Trial Lawyers 
Association, 
Charlottesville  

October 10, 
2003 

 
   

 
Points To Consider If You Are Going To 
Arbitration 
 

Virginia Women 
Attorney’s Association, 
Southside Chapter, 
Petersburg   

July 31, 2003 

 
   

 
Fair Debt Collection Practices Act Virginia CLE, First 

Advanced Consumer 
Bankruptcy Conference 

May 2, 2003 

 
   

 
Fair Debt Collection Practices Act 
Fair Credit Reporting Act 

Naval Justice School 
Newport, Rhode Island 

April 3, 2003 

 
   

 
Overview of the Fair Debt Collections 
Practices Act 

Framme Law Firm, 
Richmond  

December 17 
& 18, 2002 

 
   

 
Arbitrating: Who’s Afraid of the Big Bad 
Wolf? 

National Consumer Law 
Center Consumer Rights 
Litigation Conference, 
Atlanta  

October 26, 
2002 

 
   

 
Mobile Home Litigation Issues National Consumer Law 

Center Consumer Rights 
Litigation Conference, 
Atlanta  

October 25, 
2002 
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Settlement Agreements and 
Confidentiality Issues:  Recent Cases in 
the News and the Problems News 
Attention Can Create 

Virginia Trial Lawyers 
Association Fall Fiesta, 
Richmond 

September 28, 
2002 

 
   

 
Practice Pointers Roundtable Virginia Trial Lawyers 

Association Fall Fiesta, 
Richmond 

September 27, 
2002 

 
   

 
Arbitration and Beyond:  What to Do If 
You Are Forced Into Arbitration and 
What Happens After the Arbitral Award 

Virginia Trial Lawyers 
Association Fall Fiesta, 
Richmond 

September 27, 
2002 

 
   

 
Fair Debt Collection ABA Standing 

Committee on Legal 
Assistance for Military 
Personnel Legal 
Assistance Symposium, 
Quantico 

August 15, 
2002 

 
   

 
Practical Applications of Consumer 
Protection Laws for the General 
Practitioner – Part II 

Virginia Women 
Attorneys Association, 
Southside Chapter, 
Petersburg 

June 27, 2002 

 
   

 
Practical Applications of Consumer 
Protection Laws for the General 
Practitioner – Part I 

Virginia Women 
Attorneys Association, 
Southside Chapter, 
Petersburg 

April 25, 
2002 

 
   

 
Federal Court-Fun & Easy Annual Statewide Legal 

Aid Conference, Virginia 
Beach 

November 1, 
2001 

 
   

 
FDCPA Compliance for the Virginia 
Practitioner 

National Business 
Institute CLE for Virginia 
Lawyers, Richmond 

October 11, 
2001 

 
   

 
Use of Magnuson-Moss Warranty Act in 
the Recovery of Attorney’s Fees 

Virginia Trial Lawyers 
Association Fiesta 3, 
Richmond 

September 28, 
2001 
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Credit Reporting Abuse Petersburg Kiwanis 

Breakfast Club, 
Petersburg 

September 18, 
2001 

 
   

 
A Consumer Lawyer’s Perspective on 
Mobile Home Transactions 

Virginia Manufactured 
Housing Association, 
Virginia Beach 

August 8, 
2001 

 
   

 
Debt Collection Harassment, Credit 
Reporting Abuse, Home Solicitation 
Sales, Fraud. 

Elder Law Day May 11, 2001 

 
   

 
Truth in Lending Act and Title Issues in 
Car Sales 

VA Independent 
Automobile Dealers 
Association, District 1 
Dinner Meeting, Virginia 
Beach, Virginia  

April 11, 
2001 

 
   

 
What Do These Attorneys Know About 
The Used Car Business That You Don’t? 

VA Independent 
Automobile Dealers 
Association, District 2 
Dinner Meeting, 
Richmond, Virginia 

January 30, 
2001 

 
   

 
Mobile Home Litigation Issues National Consumer Law 

Center Consumer Rights 
Conference 

October 28, 
2000 

 
   

 
Update on the Fair Debt Collection 
Practices Act 

Virginia CLE® July 12 and 
19, 2000 

 
   

 
Consumer Privacy in the Electronic Age The Bar Association of 

the City of Richmond 
May 31, 2000 

 
   

 
Consumer Law Update for Virginia 
Practitioners, Fair Debt Collection 
Practices Act. 

Virginia CLE® December 7 
and 8, 1999 
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Recent Developments in Fair Debt 
Collection, With an Emphasis on the 
Fourth Circuit 

Annual Statewide Legal 
Aid Conference 

November 3, 
1999 

 
   

 
Recent Developments in Fair Debt 
Collection 

The Bankruptcy Section 
of the Bar Association of 
the City of Richmond 

October 26, 
1999 

 
   

 
Consumer Law Seminar Office of the Staff Judge 

Advocate, Ft. Eustis, 
Virginia 

August 27, 
1999 

 
   

 
Automobile Fraud and Financing Issues Annual Statewide Legal 

Aid Conference 
November  
11, 1998 

 
   

 
Consumer Law for Support Staff Annual Statewide Legal 

Aid Conference 
November 11, 
1998 

 
   

 
First Day in Practice (Topic: Consumer 
Law Practice) 

Virginia State Bar November 3, 
1998 

 
   

 
Complying with the Fair Debt Collection 
Practices Act in Virginia 

National Business 
Institute CLE for Virginia 
Lawyers 

September 9, 
1998 

 
   

 
Basic Overview of Several Consumer 
Protection Laws Available to Assist 
Victims of Consumer Fraud and Abuse 

Charlottesville-
Albemarle Bar 
Association 
Bankruptcy/Creditors’ 
Rights Committee 

February 10, 
1998 

 
   

 
Overview of Consumer Law for Support 
Staff 

Annual Statewide Legal 
Aid Conference 

November 6, 
1997 

 
   

 
The Fair Debt Collection Practices Act Annual Statewide Legal 

Aid Conference 
November 6, 
1997 

 
   

 
Recent Developments under the Fair Debt 
Collection Practices Act 

Virginia Creditor’s Bar 
Association 

September 25, 
1997 

 
   

Case 3:20-cv-00717-MHL   Document 49-5   Filed 02/26/21   Page 14 of 26 PageID# 4750



 

Page 14 

  
Fair Debt Collection Practices Act 10th Circuit Bar 

Association, Keysville, 
VA 

April 23, 
1997 

 
   

 
Complying With the Fair Debt Collection 
Practices Act in Virginia 

National Business 
Institute CLE for Virginia 
Lawyers  

February 11, 
1997 

 
   

 
Handling Repossession Cases (gave 
segment on odometer law) 

Virginia Legal Services 
Consumer Law Task 
Force 

 

 
   

 
State and Federal Consumer Protection 
Statutes Frequently Applicable to General 
District Court Cases  
 

Judicial Conference of 
Virginia General District 
Court Judges 

April 29, 
1989 

 
   

 
Everything Under the Sun You Ever 
Wanted to Know About Handling Home 
Improvement Cases  

Elderly Law Task Force 
of Virginia Legal 
Services Programs 

 

 
   

 
Consumer Law for Non Consumer 
Lawyers 

Virginia Legal Services 
Attorneys 

 

 
   

 
Handling Home Improvement Cases Consumer Law Training 

for Virginia Legal 
Services Attorneys 

 

  

 11. The Summer 2006 edition of The Journal of the Virginia Trial Lawyers Association 

included “Disputing Home Loan Servicing Abuse Through RESPA,” an article that I prepared for 

that publication. 

12. From 2001 through 2010, I prepared annual reports on Virginia law for the 

American Bar Association’s Survey of State Class Action Law. 

13. I was Section Chairman and Program Moderator for a Virginia Trial Lawyers 

Association Consumer Law Seminar entitled “Keeping the Big Boys Honest,” that took place on 
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April 25, 1997, and covered the Fair Debt Collections Practices Act, the Fair Credit Reporting Act, 

Consumer Class Actions, Motor Vehicle Litigation, and Recovering Attorney’s Fees in Consumer 

Litigation. I was Program Chair for the Consumer Law portion of the VTLA’s February Fiesta 

CLE that took place in Williamsburg in February, 2000. I was a presenter on Mobile Home Sales, 

and in a Consumer Law Practice Roundtable. I was Program Chair for the Consumer Law portion 

of the VTLA’s Fall Fiesta that took place in Williamsburg on October 14 and 15, 2000, and was a 

presenter on Emerging Issues in Mobile Home Sales Fraud.  I was Program Chair for the Consumer 

Law portion of the VTLA’s Fiesta 3 that took place in Richmond on September 28 and 29, 2001, 

and was a presenter on “Use of the Magnuson-Moss Warranty Act to Recover Attorney’s Fees.”  

I was Program Chair for the Consumer Law portion of the VTLA’s Fiesta 2002 that took place in 

Richmond on September 27 and 28, 2002, and was a presenter on “Settlement Agreements and 

Confidentiality Issues:  Recent Cases in the News and the Problems News Attention Can Create,” 

“Arbitration and Beyond:  What to Do If You Are Forced Into Arbitration and What Happens 

After the Arbitral Award,” and a roundtable participant in a “Practice Pointers Roundtable.” 

14. I was the 1996 recipient of the Virginia State Bar Legal Aid Award, given annually 

by the Virginia State Bar to recognize a Legal Aid attorney in Virginia who demonstrates 

innovation and creativity in advocacy and excellence in service to low-income clients. On 

November 9, 2007, I received the 2007 Consumer Attorney of the Year Award from the National 

Association of Consumer Advocates at its Annual Meeting in Washington, D.C. On October 21, 

2010, I received the Virginia Lawyers Weekly “Leader in the Law 2010” award. On November 4, 

2010, I received the Virginia Poverty Law Center’s John Kent Shumate, Jr. Advocate of the Year 

Award, in recognition of my having made a significant impact in advocating for low-income 

Virginia residents. The Virginia Trial Lawyers Association recognized me as only the fifth 
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recipient of its Oliver White Hill Courageous Advocate Award at the VTLA's 2014 annual 

convention, an award periodically presented to an advocate who has demonstrated courage and 

commitment to the ideals of justice in representing an individual or cause at considerable personal 

risk. I received the Dr. David E. Marion Award for Legal Excellence, presented by the Hampden-

Sydney College Bar Association, on October 20, 2017. I was named to the Virginia Lawyers Hall 

of Fame for 2019 by Virginia Lawyers Media, being honored for my career accomplishments, 

contributions to the development of the law in Virginia, contributions to the Bar and to the 

Commonwealth at Large and efforts to improve the quality of justice in Virginia. I have been 

selected to Virginia Super Lawyers every year since 2011. I was recently inducted as a fellow of 

the Virginia Law Foundation, whose mission is to promote, through philanthropy, the rule of law, 

access to justice, and law-related education. 

15. I have been involved in many consumer cases involving a range of consumer 

protection laws, with an emphasis on the Fair Debt Collection Practices Act.  Fair Debt Collection 

Practices Act, Fair Credit Reporting Act and Equal Credit Opportunity Act cases that I have 

handled alone or co-counseled with others include Withers v. Eveland, 988 F. Supp. 942 (E.D. Va. 

1997); Creighton v. Emporia Credit Service, Inc., 981 F. Supp. 411 (E.D. Va. 1997); Morgan v. 

Credit Adjustment Board, 999 F. Supp. 803 (E.D. Va. 1998); Talbott v. GC Services Limited 

Partnership, 53 F. Supp. 2d 846 (W.D. Va. 1999); Talbott v. GC Services Limited Partnership, 

191 F.R.D. 99 (W.D. Va. 2000); Woodard v. Online Information Servs., 191 F.R.D. 502 (E.D.N.C., 

Jan. 19, 2000); Pitchford v. Oakwood Mobile Homes, 124 F. Supp.2d 958, 961 (W.D. Va. 2000); 

Sydnor v. Conseco Financial Services Corp., 252 F.3d 302, 305 (4th Circ. 2001); Jones v. Robert 

Vest, 2000 U.S. Dist. LEXIS 18413 (E.D. Va. 2000); Kelly v. Jormandy, 2005 U.S. Dist. Lexis 

29901 (W.D. Va. 2005); Lynch v. McGeorge Camping Center, 2005 U.S. Dist. LEXIS 10201, *12 
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(E.D. Va. 2005); Thornton v. Cappo Mgmt. V, Inc., 2005 U.S. Dist. LEXIS 10202, *6 (E.D. Va. 

2005); Gansauer v. Transworld Systems, Inc., Civil Action No. 7:00cv00931 (W.D. Va. 2007); 

Croy v. E. Hall & Associates, P.L.L.C., 2007 U.S. Dist. LEXIS 14830 (W.D. Va. 2007); Turner v. 

Shenandoah Legal Group, P.C., 2006 U.S. Dist. LEXIS 39341 (E.D. Va., June 12, 2006); Karnette 

v. Wolpoff & Abramson L.L.C., 444 F. Supp. 2d 640 (E.D. Va. 2006); Karnette v. Wolpoff & 

Abramson, L.L.P., 2007 U.S. Dist. LEXIS 20794 (E.D. Va. March 23, 2007); Bicking v. Law 

Offices of Rubenstein and Cogan, 783 F. Supp. 2d at 841v (E.D. Va. 2011); James v. Encore 

Capital Corp., No. 3:11cv226 (E.D. Va.), Goodrow v. Friedman & MacFadyen, P.A., 788 F. Supp. 

2d 464 (E.D. Va. 2011); Goodrow v. Friedman & MacFadyen, P.A., 2013 U.S. Dist. LEXIS 

105395 (E.D. Va. July 26, 2013); Kelly v. Nationstar, 2013 U.S. Dist. Lexis 156515 (E.D. VA 

2013); Cross v. Prospect Mortgage, LLC, 986 F. Supp. 2d 688 (E.D. Va. 2013); Fariasantos v. 

Rosenberg & Associates, LLC, 2014 WL 928206, 2014 U.S. Dist. Lexis 30898, (E.D. Va. 2014); 

DeCapri v. Law Offices of Shapiro Brown & Alt, LLP, 2014 U.S. Dist. Lexis 131979, 2014 WL 

4699591 (E.D. Va. 2014); Lengrand v. WellPoint, No. 3:11-CV-333 (E.D. Va.); Henderson v. 

Verifications, Incorporated, Civil Action No.  3:11cv514 (ED Va.); and Thomas v. Wittstadt Title 

& Escrow Company, LLC, No.  3:12cv450 (E.D. Va.); Soutter v. Equifax Information Services, 

LLC, 307 F.R.D. 183 (E.D. Va. 2015); Henderson v. Corelogic, Inc., et al., Civil Action No. 

3:12cv97 (E.D. Va.); Berry, et al. v. LexisNexis Risk & Information Analytics Group, Inc., Civil 

Action No. 3:11cv754 (E.D. Va.); Henderson v. First Advantage Background Services Corp., Civil 

Action No. 3:14cv221 (E.D. Va.); Cornell v. Brock & Scott, PLLC, Civil Action No. 3:14cv841 

(E.D. Va.); Reese v. Stern & Eisenberg Mid Atlantic, PC, Civil Action No. 3:16cv496 (E.D. Va.); 

Bralley v. Carey, 2011 U.S. Dist. LEXIS 107015 (E.D. Va. 2011); Bralley v. Carey, 2011 U.S. 

Dist. LEXIS 142896 (E.D. Va. 2011); Bralley v. Carey, 2012 U.S. Dist LEXIS 15191 (E.D. Va. 
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2012); Biber v. Pioneer Credit Recovery, Inc., 2018 U.S. Dist. LEXIS 62325 (E.D. Va. 2018); and 

Curtis v. Propel Property Tax Funding, 915 F.3d 234 (2019). I was one of several lawyers 

representing plaintiff classes in a Multidistrict FDCPA class action, styled In Re Dun & Bradstreet, 

Inc. Debt Collection Practices Litigation, MDL #1198.  The cases, originally transferred by the 

Judicial Panel on Multidistrict Litigation to the Western District of Virginia, Danville Division, 

for consolidated pretrial proceedings, were centralized before the Northern District of Illinois for 

purposes of finalizing settlement.  Classes were certified in Talbott, Woodard, Gansauer, Karnette, 

Bicking, Goodrow, Kelly, Fariasantos, DeCapri, Lengrand, Henderson v. Verifications, 

Incorporated, Thomas, Soutter, Henderson v. Corelogic, Inc., Berry, Henderson v. First 

Advantage Background Services Corp., Cornell and Reese. 

16. I served as Special Master in a case styled Silva v. Haynes Furniture Company, 

Inc., Civil Action No. 4:04cv082, (E.D. Va.), an ECOA/FCRA class action, having been appointed 

by Judge Kelley on January 27, 2006. 

17. Less than a handful of Virginia attorneys are willing to accept consumer cases 

because of the special expertise required and the risk of nonpayment. This case is not only a 

consumer case requiring such special expertise at the risk of nonpayment, but it is more complex 

than most consumer actions I have seen in my years of legal practice. 

 18. I have extensive experience in consumer cases brought this Court, and in the 

Eastern District of Virginia.   I routinely represent plaintiffs in cases brought in the Eastern District 

of Virginia under the FDCPA and FCRA. I have been involved in many cases involving requests 

for attorneys’ fees under different consumer protection claims and statute and am familiar with the 

rates charged by both plaintiffs’ and defense attorneys in this region. My knowledge of the 

prevailing rates in this region comes from a variety of sources, including my own personal 
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experience requesting, or opposing requests for, attorneys’ fees, discussions with other attorneys, 

advertised rates, case decisions and other publications. I have had an opportunity to survey the 

current hourly rates charged in this District and Division, as well as in the consumer protection 

field. 

19. Given the specific knowledge I have as to hourly rates charged and approved in this 

District and Division, I am comfortable stating that the average hourly rates for federal litigation 

attorneys in this District and Division range between $300 and at least $800. However, given the 

complexity of these cases and that they have been litigated in multiple venues across the country, 

it is my considered opinion that a higher hourly rate is more appropriate. Specifically, it is my 

considered opinion that the “LSI Adjusted Laffey Matrix” rates (http://www.laffeymatrix.com/) 

would be a fair reflection of a reasonable rate here for Class Counsel, particularly in light of the 

hourly rates of defense counsel and the particularized knowledge and skill Class Counsel has 

developed in litigating RICO predatory tribal lending cases. 

20. I am familiar with the law firms of Kelly Guzzo and Consumer Litigation 

Associates, two of the firms that comprise Class Counsel in this case.  I know from personal 

observation that each such lawyer participating from those firms is a top-notch attorney. I also 

know from personal observation that they are among the very best attorneys who constitute 

Virginia’s consumer-side consumer protection bar, and also are among the best in their field 

nationwide. And although I have not observed or worked with the firm Tycko & Zavareei LLP, 

the third firm that comprises Class Counsel in this case, I am aware of the firm’s success in the 

greater consumer protection community and believe they easily match Consumer Litigation 

Associates and Kelly Guzzo in terms of skill, experience, and diligence in approach to consumer 

litigation.  
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21. In my opinion, Consumer Litigation Associates (CLA) and Kelly Guzzo (KG) are 

two of America’s best consumer-side consumer protection litigation law firms. I cannot point to 

any other law firm in the country that I would describe as doing a better job representing consumers 

in federal court in consumer protection litigation. 

22. I have known Leonard A. Bennett of CLA professionally for roughly twenty-one 

years. We met when Mr. Bennett represented a client adverse to my client in a Richmond Division 

case, Amresco New England II, L.P. v. Poindexter, Civil Action No. 3:98cv112. Over the ensuing 

years, Mr. Bennett and I have co-counseled a great many cases. I routinely consult with Mr. 

Bennett by e-mail and by telephone regarding litigation issues in my cases, regarding both 

litigation strategy and tactics and questions of how various players in the consumer financial 

services industry operate.  

23. No other law firm comes close to CLA in the number of consumer protection cases 

handled in the Eastern District.  Mr. Bennett’s experience and talents are essential to the success 

that we as a consumer protection bar consistently experience in our representation of consumers.  

24. Mr. Bennett’s trial work, and successful post-trial and appellate defense of his 

verdicts, have made him a trailblazer within the still relatively young consumer protection bar in 

the United States.  

25. I have known and worked with each of the attorneys in the firm, including Craig 

Marchiando and Amy Austin.  And, of course, I know Elizabeth Hanes, who is now a sitting United 

States Magistrate Judge, but who I understand was also previously involved in this case. 

26. I have also had the opportunity in prior litigation to observe and work with Kevin 

Dillon.  Mr. Dillon’s practice also involves numerous state consumer protection cases, ranging 

from wrongful repossession to unlawful housing conditions to wrongful foreclosure proceedings 
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27.  Prior to passing the bar in Virginia, Mr. Dillon represented indigent debtors while 

in law school. Under the guidance of Greater Boston Legal Services, he appeared in court and 

helped either negotiate settlements or wipe out contested debt altogether.  While in law school, 

Mr. Dillon clerked at, among others, Southeast Louisiana Legal Services, Vladeck, Raskin, & 

Clark, Stewart & Musell, and the Virginia Supreme Court. In law school, he was a member of 

Northeastern University Law Review. 

27.  I have known Kristi C. Kelly for roughly fourteen years. I have followed her career 

by attending consumer protection lectures that she has given, by consulting regularly with her on 

matters of consumer protection law, and by working together with her in cases that we have co-

counseled.  I know her to be an extremely skilled, thorough and tenacious litigator, who enjoys the 

well-deserved reputation of being perhaps the top mortgage lending and mortgage foreclosure 

abuse lawyer in Virginia and nationally is recognized for her work on mortgage cases with a credit-

reporting component.   

28. I have known Andrew J. Guzzo for roughly ten years. Throughout the time that I 

have known Mr. Guzzo, he has worked in affiliation with Ms. Kelly.  

29. Mr. Guzzo and I have collaborated on motions briefing, discovery issues, and other 

aspects of a number of consumer protection matters, primarily in cases arising under the Fair Debt 

Collection Practices Act. As an example, we worked closely together on a Motion to Dismiss 

briefing in Kelly v. Nationstar Mortgage, Civil Action No. 3:13-cv-311(JAG), a Richmond 

Division FDCPA case. His work there, as in all the other work that I have seen him do, was 

excellent, and contributed significantly in my opinion to the favorable ruling that we received from 

Judge Gibney in that case. Kelly v. Nationstar Mortgage, LLC, 3013 U.S. Dist. Lexis 156515 (E.D. 

Va. 2013). 
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30. I have known Casey Nash for roughly eleven years, having met her through her 

work at CLA. I know Ms. Nash to be a conscientious, extremely bright, and hard-working lawyer 

who has assisted in developing and litigating several ground-breaking consumer-protection 

litigation theories in cases in which I have worked as co-counsel, including for example her 

enormous contributions to the Complaint preparation and briefing in Goodrow v. Friedman & 

MacFadyen, Civil Action No. 3:11-cv-20(MHL), a mortgage foreclosure case in the Richmond 

Division that asserted a number of cutting edge consumer protection theories. 

31. I have known Paisly Bender for several years. I understand her role is primarily in 

drafting and that she routinely produces Kelly & Guzzo briefs, which I know to be clear, cogent 

and compelling briefings in the wide range of complex and frequently novel substantive and 

procedural issues that arise in consumer protection cases.  

 32. In addition, although I have not personally worked with the firm Tycko & Zavareei 

LLP, I have reviewed the CV for each attorney at the firm and am highly impressed with their 

credentials. Anna C. Haac clerked for the Honorable Catherine C. Blake of the United States 

District Court for the District of Maryland and practiced at the prestigious Covington & Burling 

LLP before joining Tycko & Zavareei LLP in 2012 and, in the years since, has rapidly become a 

highly respected, effective consumer litigator.  

33. Associates Mark Clifford, Mallory Morales, Maren Christiansen, and Katherine 

Aizpuru likewise came to Tycko & Zavareei from prestigious defense firms with judicial 

clerkships or internships under their belts. And Tanya Koshy and Andrew Silver worked at legal 

aid organizations prior to joining Tycko & Zavareei as consumer attorneys. I was also delighted 

to learn that, over the course of these cases, Tycko & Zavareei LLP Public Interest Fellows have 

supported Class Counsel’s excellent work on this case. In fact, Kyra Taylor, one of the firm’s 
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former Public Interest Fellows, previously published with Public Justice a comprehensive 

investigation into tribal lending, which offered a critical guide to the known network of 

relationships between online payday lenders and Native American tribes at the time. See 

https://www.publicjustice.net/wp-content/uploads/2018/01/Report-Cover.pdf. I imagine her 

profound insight greatly benefitted Class Counsel. I am highly impressed with Tycko & Zavareei 

LLP’s decades long commitment to championing consumer rights and the outstanding results they 

regularly achieve for consumers. 

34. I have reviewed the Plaintiffs’ intended Motion for Final Approval and for an 

Award of Attorney’s Fees.  

35. I believe that the rates charged by Class Counsel in this matter are fair, reasonable, 

and within the prevailing market rates for attorneys of similar education, training, and experience. 

I am further of the opinion that the customary rates for CLA and Kelly Guzzo are decidedly on the 

low side for each of these lawyers and particularly for a case of this magnitude and complexity, 

given their demonstrated skills, stature, and contributions to consumer protection civil litigation 

practice here and elsewhere. CLA, Kelly Guzzo, and Tycko & Zavareei LLP have been litigating 

consumer cases across the country for many years and, in particular, their respective attorneys who 

participated in this litigation are seasoned national class action attorneys and recognized as such. 

36. I also believe that the rates charged by Class Counsel in this matter are not only fair 

and reasonable, given the qualifications of Class Counsel, but also that anything less would 

underestimate the value of Class Counsel’s work and effort expended on this litigation given its 

incredible complexity. As I wrote above, this consumer class action is more complicated than any 

other consumer case I have seen in my years of practice in the field, involving an opaque RICO 

tribal predatory lending enterprise that was intentionally obscured by attorneys at large nationally 
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recognized defense law firms. As such, this case demanded specialized skill and experience that 

even some of the best consumer class action attorneys operating at the highest level of legal 

practice do not have. It is clear to me that Class Counsel in this case both possess and implemented 

the necessary specialized skill and experience. In addition, they faced these challenges brilliantly 

while facing some of the most premier defense law firms in the country. 

37. Given this background, using the adjusted Laffey rates would be eminently 

reasonable here. These rates are reflective of what nationwide rates would be for such a demanding 

case.  

38. It is also my understanding that Matthew Wessler, a principal at Gupta Wessler 

PLLC, is a premier public interest lawyer who supported Class Counsel in this case and regularly 

bills at adjusted Laffey rates. This further convinces me that adjusted Laffey is the appropriate 

metric for Class Counsel’s fees in this case. 

39. I reviewed the fee applications that defense counsel (Goodwin Proctor and Hunton 

Andrews Kurth) submitted for its work in the United States Bankruptcy Court for the Northern 

District of Texas. A sample of these fee applications can be found at Exhibit A of Dkt. No. 135-2 

in No. 3:17-cv-00495-MHL (E.D Va. 2019). In that Exhibit, I saw rates approved for Goodwin 

Proctor as high as $1,030. And I imagine defense counsel in this case, as highly impressive 

attorneys, would charge equally high rates to their clients. I cannot fathom that Class Counsel are 

not just as skilled and exerted any less effort in this case than did defense counsel in that bankruptcy 

litigation. I believe that adjusted Laffey probably even underestimates the rates that Class Counsel 

deserves in this case, as the matrix assigns a $914 hourly rate for attorneys with over twenty years 

of experience/out of law school, which nears but does not equal the maximum $1,030 rate that a 

Goodwin Proctor attorney received in the bankruptcy litigation.  
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40. I also reviewed the Joint Declaration of Matthew B. Byrne and Kathleen Donovan-

Maher in Support of Gingras Plaintiffs’ Motion for an Award of Attorneys’ Fees, Reimbursement 

of Expenses, and Service Awards. Exhibit A to that Declaration sets Ms. Donovan’s hourly rate 

as $965. This further serves to underscore that the adjusted Laffey rates set forth more reasonable 

hourly rates for Class Counsel given that they are seasoned attorneys with a uniquely high degree 

of experience with consumer actions. It would seem to me, for example, that Mr. Bennett (who 

would qualify for a $914 hourly rate under the adjusted Laffey matrix) would be underpaid by rates 

substantially lower than Ms. Donovan’s rates, as it is my understanding that her firm does not do 

much consumer protection litigation and, more so, focuses on securities litigation.  

41. It is therefore my opinion, based on my knowledge and experience, after 

considering the experience, training and skill of Class Counsel, who rendered the legal services at 

issue herein, the complexity and work required to render the services, the fact that the services 

were necessary and appropriate, that the fees and hourly rates incurred are in every respect fair and 

reasonable for this case in this Court, and in the Richmond Division. Specifically, it is my opinion 

that the adjusted Laffey rates would be fair and reasonable hourly rates for the work they did in the 

Eastern District of Virginia Richmond Division. 

 I declare under penalty of perjury of the laws of the United States that the foregoing is 

correct. 

Signed this 26th day of February 2021. 

       __/s/ Dale W. Pittman___________ 
Dale W. Pittman 
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IN THE UNITED STATES DISTRICT COURT 

FOR THE EASTERN DISTRICT OF VIRGINIA 
Richmond Division 

 
DARLENE GIBBS, et al., on behalf of themselves 
and all individuals similarly situated, 
 
  Plaintiffs,  
 
v. 
 
TCV V, L.P., et al,  
 
  Defendants. 
 

 
 
 
 
 
Civil Action No.: 3:19-cv-789-MHL 

DARLENE GIBBS, et al., on behalf of themselves 
and all individuals similarly situated, 
 
  Plaintiffs,  
 
v. 
 
KENNETH REES,  
 
  Defendant. 
 

 
 
 
 
 
Civil Action No.: 3:20-cv-717-MHL 

 
DECLARATION OF GARY H. LEIBOWITZ, ESQ., COUNSEL FOR THE 

HONORABLE RUSSELL F. NELMS (RET.), LITIGATION TRUSTEE FOR THE 
THINK FINANCE LITIGATION TRUST 

 
 I, Gary H. Leibowitz, Esq. declare: 

1. My name is Gary H. Leibowitz.  I am over 21 years of age, of sound mind, capable 

of executing this declaration, and have personal knowledge of the facts stated herein, and they are 

all true and correct. 

2. I graduated from the University of Maryland in 1993, and the University of Miami 

School of Law in 1996,  I a partner at Cole Schotz P.C. (“Cole Schotz”) and the head of the 

Baltimore Office, as well as a member of the Bankruptcy & Corporate Restructuring and Litigation 

Departments.  I maintain a national practice concentrated in the areas of corporate bankruptcy, 
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creditors' rights, and commercial litigation.  I am admitted to practice law in the State of Maryland, 

United States District Court for the District of Maryland, and the Fourth Circuit Court of Appeals.  

3. Over the last 25 years, I have served as debtors’ counsel in the retail, manufacturing, 

wholesale, real estate, auto and specialty products industries, among others, in cases such as Ritz 

Camera Centers (DE); Frank Parsons, Inc. (MD); Gemcraft Homes (MD); Western Maryland 

Lumber (MD); and Saturn Corporation (MD). I have also represented official committees of 

unsecured creditors in bankruptcy cases across the country in the FinTech, retail, resort and 

hospitality, gaming, electronics, healthcare and wholesale industries including Eventide Credit 

(TX); Classic Communities (PA); Dominion Paving (VA); Technology Specialists (MD); Greek 

Peak Ski Resort (NY); and Merit Companies (SC).   I have also represented class creditors in cases 

such as ITT Educational Services (IN).  In these capacities, I have successfully restructured 

hundreds of millions of dollars of debt and coordinated the orderly disposition of a variety of 

distressed assets. 

4. I have been recognized by The Best Lawyers in America in its 2011 through 2021 

editions in the areas of (i) Bankruptcy, Insolvency and Reorganization Law, and (ii) Litigation – 

Bankruptcy.  I received the Best Value-Creating Transaction of the Year – Chapter 11 

Restructuring - Small Market, at the 2021 Global M&A Network Awards.  I received Baltimore 

SmartCEO Magazine's Power Player of the Year Award (Attorney) for 2014.  I have been 

recognized by U.S. News & World Reports along with my partners in Baltimore as being among 

the best law firms and best lawyers, earning a first-tier ranking in bankruptcy and reorganization 

law and bankruptcy litigation.  I was selected for inclusion in The Daily Record's "VIP List" in 

2010, the list of top bankruptcy lawyers by The Deal in 2006 and 2007, and Baltimore Business 

Journal‘s "40 Under 40" in 2005. 

5. I am a past president of the Bankruptcy Bar Association for the District of Maryland 
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and I served on the Bankruptcy Bar Association’s Judicial Nomination Committee, Debtor 

Assistance Project Committee and Joint Committee on Changes to the Local Bankruptcy Rules. 

The Bankruptcy Bar Association was awarded the 2011 Maryland Pro Bono Service Herbert S. 

Garten Special Project Award while I was president for its work on establishing the Debtor 

Assistance Project. 

6. October 23, 2017 (the “Petition Date”), Think Finance, LLC, Think Finance SPV, 

LLC, Financial U, LLC, TC Loan Service, LLC, Tailwind Marketing, LLC, TC Administrative 

Services, LLC, and TC Decision Sciences, LLC (collectively, the “Debtors”) each filed voluntary 

petitions for relief pursuant to chapter 11 of title 11 of the United States Code (the “Bankruptcy 

Code”), initiating the Debtors’ chapter 11 cases (the “Bankruptcy Cases”) in the United States 

Bankruptcy Court for the Northern District of Texas (the “Court”).  The Bankruptcy Cases are 

jointly administered under Case No. 17-33964 

7. On November 2, 2017, the Office of the United States Trustee (the “UST”) 

appointed the Official Committee of Unsecured Creditors (the “Committee”) pursuant to Section 

1102 of the Bankruptcy Code.   Class Counsel attended the Committee formation meeting at the 

courthouse in Dallas and met with the UST.  I do not recall any other attorneys appearing on behalf 

of consumer borrowers.  The Committee was subsequently expanded on November 27, 2017, to 

add two (2) additional members. 

8. I did not know of “Class Counsel” (the law firms of Kelly Guzzo, PLC, Consumer 

Litigation Associates, and Tycko & Zavareei LLP) until I met them as part of the Bankruptcy 

Cases.  

9. Class Counsel represented two of the five members of the Committee appointed by 

the UST, one represented by Ms. Kelly and her firm and one represented by Ms. Haac and her 

firm.  Cole Schotz was selected by the Committee to serve as Committee Counsel, and Cole Schotz 
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was disinterested as required under the Bankruptcy Code. 

10. Prior to the Bankruptcy Cases, I was wholly unfamiliar with the “rent-a-tribe” 

model, tribal lending, and the Debtors. Through the representation of their clients on the 

Committee, I learned that Class Counsel had extensive substantive experience with predatory 

lending operations like Think Finance, in which Native American tribes are used as fronts in an 

effort to evade state usury caps.  Class Counsel spent considerable time early in the Bankruptcy 

Cases to educate me and the other creditors on the Committee about the tribal lending industry and 

the Debtors’ operations.  Class Counsel’s convincing advocacy led the Committee to pursue the 

allowance of the consumer borrowers’ claims even when the trade creditors on the Committee 

would not share in any of their recovery.  In addition, I subsequently undertook an investigation 

which discovered the existence of massive fraudulent transfer claims against Elevate Credit Inc. 

and Think Finance’s former shareholders, in addition to the underlying rent-a-tribe scheme.  

11. After attending the first day hearing in the Bankruptcy Cases, I learned that the 

multiple consumer borrower constituencies had distinctly different views of the case.  I conducted 

an initial meeting at my office in Baltimore for counsel for all of the consumer borrower 

constituencies to attend, and I observed that counsel for the respective groups did not agree on a 

strategy for the cases.  In particular, Class Counsel, and Vermont counsel from Gravel & Shea and 

Berman Tabacco (the “Vermont Group”), expressed very different opinions.  The interactions 

were always professional in my presence, but their differences  continued in the Bankruptcy Cases 

through mediation.   

12. Class Counsel worked with me at length, and began collaborating with the Attorney 

General for the Commonwealth of Pennsylvania (“Pennsylvania”), Consumer Financial 

Protection Bureau (“CFPB”), counsel for Victory Park Capital Advisors (“Victory Park”), to 

form a strong opposition to the Debtors’ attempts to benefit from the bankruptcy process and avoid 
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the repercussions of its improper conduct.  Class Counsel, the Pennsylvania Attorney General, and 

the CFPB started to work collectively to challenge the Debtors’ opposition to the consumer 

borrower claims.  The strength of that alliance, along with the Committee’s help, led VPC to 

support the creditors and resolve its issues to the benefit of creditors rather than align with the 

Debtors.  

13. Since I knew the Vermont Group’s bankruptcy counsel, Michael Etkin, from prior 

bankruptcy cases, I communicated primarily through him on behalf of the Vermont Group to try 

to align the efforts of the various law firms.  

14. Prior to confirmation in the Bankruptcy Cases, I worked extensively with Class 

Counsel, the Pennsylvania Attorney General, and counsel for the CFPB and VPC to prepare for 

meetings, hearings, and filings.  The Vermont Group initially sought to have a separate new and 

committee appointed by the UST rather than join the Committee I represented.  The UST denied 

that request.  They did not seek to be added to the Committee to my knowledge.  While I routinely 

worked with Mr. Etkin on bankruptcy issues, my contact with the Vermont Group was very 

limited, and mostly involved calls from Matt Byrne about the status of the cases and keep him 

apprised.  While I communicated on occasion with Matt Byrne, I rarely if ever spoke to anyone 

else from the Vermont Group as they had no real involvement in the Bankruptcy Cases. 

15. At a contested hearing in the Bankruptcy Cases, the Court suggested that counsel 

for VPC, Justin Bernbrock, file a motion for mediation with the Bankruptcy Court, and the parties 

were then ordered to attend.  Given the disparate perspectives on the case, mediation was clearly 

necessary.  The Vermont Group attended some, but not all the mediation sessions and follow up 

calls and meetings.  Class Counsel took a leadership role for the consumer borrowers to assist me 

in forging a resolution to the bankruptcy through a consensual plan of reorganization, with Mr. 

Bennett often speaking on behalf of consumer borrowers.  During one critical negotiation session, 
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the mediator in the bankruptcy, Texas Chief Bankruptcy Judge David R. Jones, separated Ms. 

Kelly from the other consumer borrower attorneys in attendance, and mediated with her and 

counsel for Debtors and VPC, for what would end up being the groundwork for the settlement of 

the consumer borrower claims in the Bankruptcy Cases.   

16. As negotiations progressed, Ms. Kelly and Mr. Bennett travelled across the country 

to Chicago to meet directly and privately with the head of VPC and its counsel, and to the 

Richmond office of Debtors’ counsel to negotiate with VPC and the Debtors to develop and 

finalize terms of the deal pertaining to the consumer borrower claims.  Even though he was not a 

bankruptcy practitioner, Mr. Bennett was actively involved in all details of the Bankruptcy Cases 

with me and in negotiating the term sheet and restructuring plan, which needed to include a 

complex tiered treatment of the consumer borrowers’ usury claims for various states, an injunction 

to void loans and prevent future activity in the tribal lending industry, and the transfer of the 

Debtors’ books and records where the rent-a-tribe scheme, private consumer borrower data, and 

privilege concerns were paramount.   

17. The mediation lasted for close to nine months with sessions conducted in Chicago, 

Dallas and Houston.  Based on my observations at the sessions, Mr. Bennett and Ms. Kelly led the 

negotiations with the mediator for issues involving the claims of the consumer borrowers, along 

with Mr. Etkin.  Mr. Bennett would then provide updates of the progress to the other constituencies. 

18. Additionally, Class Counsel, through their efforts with Plain Green, Great Plains 

and MobiLoans, brokered the agreements with the Pennsylvania Attorney General and CFPB to 

obtain their support for the consensual plan of reorganization by conducting multiple meetings in 

Philadelphia and Washington, D.C.  In my opinion, Class Counsel consistently worked to build a 

consensus, and fought hard for the Class to maximize consumer borrower recoveries.  Their efforts 

were critical to the process, and the Committee would not likely have been as successful without 
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such efforts. 

19. When the constituencies were close to finalizing the terms of a plan with the 

Debtors, but had to agree internally on a fair request and allocation of a substantial contribution 

claim under the plan to award attorneys’ fees, I recall Ms. Kelly negotiating the amount of 

attorneys’ fees and costs that Class Counsel, the Vermont Group and the Pennsylvania Attorney 

General could seek as an award for their respective time litigating in the Bankruptcy Cases, and 

vehemently opposing any fees for the group that would unreasonably burden the consumer Class.  

All three constituencies—Class Counsel, Pennsylvania and Vermont—asserted substantial hours 

and fees in their respective declarations which each attributed to the Bankruptcy Cases, and each 

agreed to reduce the amount demanded and accept the substantial contribution awards as full 

payment. 

20. The Bankruptcy Cases were hotly contested for over two years, but ultimately 

achieved an extremely beneficial outcome for creditors (with over $50.0mm of cash recovered 

thus far, plus the voiding of over $300.0mm in loans, and the assignment and transfer of the 

substantial fraudulent transfer claims to the Trust (discussed below) for the benefit of the consumer 

borrowers).  The Debtors were offering $0.00 to the consumer borrowers at the beginning of the 

cases.  Class Counsel’s efforts were critical to the Bankruptcy Cases to (i) educate me and the 

Court about the scheme; (ii) build a coalition to challenge the Debtors; (iii) litigate the merits of 

the consumer borrower claims in the Bankruptcy Court; and (iv) draft a confirmable plan with 

proper treatment of the consumer borrowers’ claims.  Indeed, the outcome was so noteworthy that 

I was awarded the Best Value-Creating Transaction of the Year – Chapter 11 Restructuring - Small 

Market, at the 2021 Global M&A Network Awards, for my work as Committee counsel.  

21. Once the plan of reorganization was confirmed by the Bankruptcy Court, the 

Committee’s work ended, and the Think Finance Litigation Trust (the “Trust”) was formed, I was 

Case 3:20-cv-00717-MHL   Document 49-7   Filed 02/26/21   Page 8 of 13 PageID# 4777



8 
60840/0003-40230301v3 

retained as counsel by the Trustee, (Ret.) Bankruptcy Judge Russell F. Nelms (the “Trustee”).  

The Litigation Trust Agreement, and confirmed Plan of Reorganization, required the appointment 

of a Litigation Trust Oversight Board (the “LTOB”) to oversee the actions of the Trustee. Ms. 

Kelly, Irv Ackelsberg (for the Pennsylvania Attorney General) and Michael Etkin (the Vermont 

Group’s bankruptcy counsel), were appointed to the LTOB. 

22. As part of my retention by the Trustee, Ms. Kelly negotiated down the terms of my 

retention by the Trustee in order to maximize the recovery for consumers again. She also insisted 

that none of the three remaining constituencies – Class Counsel, Vermont Group and Pennsylvania 

– would be paid for serving on the LTOB Oversight Board or recover additional money from the 

Trust. 

23. Ms. Kelly has regularly attended, and continues to attend, the bi-weekly LTOB 

calls (initially weekly) which have been conducted since January 2020.  She updates the Trustee 

on the calls on the administration of the settlement through the class administrator and continues 

to work to maximize distributions to the consumer borrowers who are now the Trust’s 

beneficiaries.  She has also kept the Trustee and me informed of the progress of this litigation in 

Virginia and California.   

24. Mr. Etkin attends some of the LTOB calls.  Lawyers from the Vermont Group do 

not participate directly. 

25. As counsel for the Trustee, I am now prosecuting the substantial fraudulent transfer 

claims in the Bankruptcy Court to further benefit the consumer borrowers. I consult with Class 

Counsel weekly for their tribal lending and class distribution expertise, and knowledge of the 

history of the Think Finance enterprise.  In my opinion, Class Counsel is an expert on this subject 

matter, and they respond to all questions and document requests thoroughly and immediately.   

26. One of the fraudulent transfer cases I filed on behalf of the Trustee included 
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Kenneth Rees and his family trusts as co-defendants.   

27. Prior to confirmation of the plan in the Bankruptcy Cases, Mr. Bennett provided 

me with updates on his attempts to negotiate a settlement with Mr. Rees’ counsel, Richard Scheff, 

and he relayed the demands of the Committee and the Attorney General Pennsylvania to Mr. 

Scheff.  A resolution was not reached prior to confirmation.  To resolve the plan objections asserted 

by Mr. Scheff on behalf  of Mr. Rees, Mr. Bennett committed to a subsequent mediation of the 

consumer borrowers’ direct claims against Mr. Rees before Judge Jones. 

28. That mediation session was conducted post-confirmation by Chief Judge Jones in 

Houston in early 2020 to resolve the Trust’s claims and the direct claims of the consumer 

borrowers against Mr. Rees.  My partner James Walker, Mr. Bennett, Ms. Kelly, the Pennsylvania 

Attorney General, and Matt Byrne were also in attendance.  Mr. Bennett and I were the lead 

negotiators at the session which led to a settlement (the “Rees Settlement”).  Mr. Bennett and I 

sought and obtained sworn evidence about Mr. Rees’ assets, which consisted largely of Rees’ 

shares of stock in the Think Finance spin-off, Elevate Credit, Inc., cash and an insurance policy  

Mr. Bennett and I demanded his shares in Elevate, the majority of Mr. Rees’ liquid assets (cash), 

and the balance of an insurance policy to satisfy the Commonwealth of Pennsylvania, which had 

an active federal case pending against Rees that was already past summary judgment. 

29. The agreed amount of the Rees Settlement is extremely beneficial to the Trust and 

its consumer borrower beneficiaries, and included a complicated stock transfer / purchase term.  

Once the terms of the deal were reached, I drafted the settlement agreement, and Class Counsel 

drafted the Rule 23 settlement paperwork and negotiated the language for the order over several 

months with Rees’ counsel.  In August 2020, for reasons unbeknownst to me, the Vermont Group 

sought to sign the settlement agreement on behalf of the “Think Finance Advisory Committee” 

rather than on behalf of Gingras, et al.   I am not aware of the existence of a “Think Finance 
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Advisory Committee” and do not believe there is one.  It took weeks to get an agreement on what 

the signature line should actually state. 

30. Another mediation session was scheduled with Chief Judge Jones for certain other 

co-defendant shareholders / investors including Linda Stinson, 7HBF, Technology Crossover 

Ventures (“TCV”), and Sequoia Capital (“Sequoia”). Unfortunately, the COVID-19 pandemic 

prevented the mediation from being conducted, as Judge Jones did not participate in virtual 

mediation at that time.   

31. Despite the cancellation, Class Counsel began negotiating with various 

shareholders / investors to explore a global settlement.  Andrew Guzzo consulted with me as 

needed called me to advise me that discussions were ongoing, and to discuss what the Trustee’s 

demands would be to settle the Trust’s multi-million dollar fraudulent transfer claims against TCV 

and Sequoia along with the consumer borrowers’ direct claims, since a global resolution would be 

required.  

32. While I made little settlement progress directly with counsel for TCV and Sequoia 

regarding the Trustee’s claims and focused on the litigation against them.  Andrew Guzzo 

consulted with me as needed with respect to the Trustee’s claims demands.  Ultimately he was 

able to negotiate a global settlement that satisfied the Trust.   

33. The negotiations lasted  for approximately six months, presumably because of the 

size of the settlement demands.  

34. The “TCV / Sequoia Settlement” that Mr. Guzzo ultimately negotiated is 

extraordinarily beneficial to the consumer borrower beneficiaries of the Trust.  Both TCV and 

Sequoia were represented by law firms routinely regarded as some of the best in the country, and 

TCV and Sequoia had the wherewithal to handle protracted litigation.  The settlement included the 

resolution of the Trust’s significant fraudulent transfer claims.  Given the inherent costs and delays 
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of litigation, and the fact that TCV and Sequoia are funds that do not remain in existence forever, 

the Trustee and I believe the settlement was exceptional for the Trust.  

35. Again, as part of the TCV / Sequoia Settlement, Ms. Kelly required the Trustee to 

agree that the combined potential legal fees for Class Counsel and the Trust would not exceed one-

third of the settlement amount, in order to maximize the value to the Class. 

36. I understand that the Vermont Group is seeking a substantial fee from the Rees 

Settlement and TCV / Sequoia Settlement.  Because I was not involved in the pre-bankruptcy 

litigation, I have no personal knowledge of the efforts made by the Vermont Group related to 

claims they asserted against TCV and Sequoia.  In addition, I am not aware of any efforts made by 

the Vermont Group after the confirmation of the plan of reorganization with regard to TCV or 

Sequoia toward the settlement 

37. I am, however, personally familiar with the confirmed Plan of Reorganization 

which incorporated the payment of legal fees to Class Counsel, the Virginia Group, and the 

Attorney General for Pennsylvania in the form of a fully negotiated substantial contribution claim.  

To compromise and resolve the issue, Class Counsel, the Vermont Group, and the Attorney 

General for Pennsylvania, all agreed that “no fees will be paid to them in connection with any 

recoveries by the Litigation Trust on account of the claims transferred to the Trust” which includes 

the Trustee’s claims against Rees, TCV and Sequoia. 

38.  The amount of fees paid as the substantial contribution claim in the Bankruptcy 

Cases to each of the legal teams under the confirmed plan in the Think Finance bankruptcy was 

negotiated by each group.  The Vermont Group sought a larger fee out of the money that would be 

paid to the Class through the Trust, but the demand was opposed by Class Counsel and 

Pennsylvania.  Ultimately, each of the groups of attorneys agreed to accept the equal amount listed 

in the plan for their “substantial contribution” to the cases, which was then allowed and approved 

Case 3:20-cv-00717-MHL   Document 49-7   Filed 02/26/21   Page 12 of 13 PageID# 4781



Case 3:20-cv-00717-MHL   Document 49-7   Filed 02/26/21   Page 13 of 13 PageID# 4782



 

 

 

 

 

 
 

Exhibit 8 

Case 3:20-cv-00717-MHL   Document 49-8   Filed 02/26/21   Page 1 of 8 PageID# 4783



IN THE UNITED STATES DISTRICT COURT 
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RICHMOND DIVISION 

 

   

DARLENE GIBBS, et al., on behalf of 

themselves and all others similarly situated,  

 

  

                                                    Plaintiffs,   

v.   

  Case No. 3:20-cv-00717-MHL 

KENNETH REES, 

                                                   Defendant. 

 

 

 

 

 

INDIA BANKS, et al., on behalf of 

themselves and all others similarly situated 

 

   

                                                     Plaintiffs,    
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INDIA BANKS, et al., on behalf of 

themselves and all others similarly situated 

 

   

                                                     Plaintiffs,    

    

v. 

 

  Case No. 3:20-CV-00732-MHL 

KENNETH REES, 

                                                   Defendant. 

 

   

DECLARATION OF THEODORE O. BARTHOLOW, III  

 

Theodore O. Bartholow, III hereby declares: 

1. My name is Theodore O. Bartholow, III.  I am over the age of eighteen years, am 

of sound mind, and am competent to make this statement.  I have personal knowledge of the facts 

set forth below, which I state are true and correct.  I make this declaration of my personal 

Case 3:20-cv-00717-MHL   Document 49-8   Filed 02/26/21   Page 2 of 8 PageID# 4784



 
DECLARATION OF THEODORE O. BARTHOLOW, III      PAGE 2 

knowledge in support of Application of Plaintiff’s Counsel for Allowance of Compensation and 

Reimbursement of Expenses (the “Application”).   

2. My firm, Kellett & Bartholow PLLC (“K&B”) served as local counsel for 

Plaintiffs’ counsel in the above-captioned case while the matter was pending in the United States 

Bankruptcy Court for the Northern District of Texas, Dallas Division, and I assisted in the 

prosecution of the above-captioned proceeding. 

3. I graduated from The University of Texas at Austin in 1998, with a B.A. in 

Philosophy. 

4. I received my Doctor of Jurisprudence degree from the Benjamin N. Cardozo 

School of Law in 2002.   

5. Since 2005, my legal practice has been focused exclusively on consumer and 

business bankruptcy, consumer litigation (with an emphasis on consumer litigation in bankruptcy-

related matters), including in litigated cases across Texas and in New York, North Carolina, 

Alabama, and Louisiana.  I have experience in litigation of consumer class actions involving 

lenders and lending issues, including class actions in bankruptcy court for conduct arising in 

bankruptcy proceedings. 

6. Immediately following graduation from law school, I began my career at London 

Fischer LLP in New York City, where my work focused on insurance defense litigation, including 

property damage, premises liability, personal injury, and extensive work on complex insurance 

and re-insurance matters related to the destruction of the World Trade Center on September 11, 

2001.  

7. I joined my parents, Molly Bartholow, former Chapter 13 Trustee, and Toby 

Bartholow, at their consumer bankruptcy firm in Dallas, Texas, Bartholow & Bartholow P.C. in 
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2003.  My work at Bartholow & Bartholow initially focused on Chapter 7 and Chapter 13 

consumer bankruptcy matters, including assisting in litigation of contested motions and objections 

to claims filed by secured and unsecured creditors against my consumer bankruptcy debtor clients.  

8. In 2005, I became a partner with Bartholow & Bartholow P.C.  I expanded my 

practice to include litigation of contested matters, including objections to claims and defending 

against mortgage servicers’ motions for relief from stay, as well as adversary proceedings in 

bankruptcy court against creditors on behalf of my consumer debtor clients, as well as representing 

a regional bank as creditor’s counsel in a handful of Chapter 13 cases.  This litigation practice 

grew to encompass the substantial majority of my work with Bartholow & Bartholow P.C. through 

the end of 2009.  

9. In December 2009, I formed Armstrong Kellett Bartholow P.C., a consumer 

bankruptcy and litigation firm, along with my partners, Gary Armstrong and Karen Kellett.   

10. Armstrong Kellett Bartholow P.C. consolidated Bartholow & Bartholow’s 

consumer bankruptcy and bankruptcy-focused consumer litigation practice with Mr. Armstrong’s 

and Ms. Kellett’s similar practices, which focused on pursuing claims on behalf of consumer 

debtors against banks, lenders, creditors, mortgage servicers, and debt collectors in state and 

federal courts, including bankruptcy courts in the Northern, Eastern, and Southern Districts of 

Texas, and District Courts in the Northern and Eastern Districts of Texas.   

11. With Armstrong Kellett Bartholow, I also expanded my practice to include 

consumer class action litigation in Federal District and Bankruptcy Courts, working extensively 

with my partner Karen Kellett and learning from her substantial consumer financial services class 

action experience.  My litigation work with Armstrong Kellett Bartholow P.C. covered a broad 

range of consumer financial services issues and claims, most of which arose under or related to 
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consumer bankruptcy cases, as well as claims pursuant to the Fair Debt Collection Practices Act, 

the Texas Debt Collection Act, the Real Estate Settlement Procedures Act, and other related 

statutory and common-law causes of action.  Several of these suits involved causes of action 

relating to violations of the Bankruptcy Code’s automatic stay and discharge injunction provisions, 

as well as claims against banks, lenders, mortgage servicers and debt collectors for violations of 

other provisions of the Bankruptcy Code and Rules allegedly caused by systemic problems with 

their internal policies, practices, and procedures.   

12. Also during my time at Armstrong Kellett Bartholow, Ms. Kellett and I successfully 

certified a contested district-wide class of consumer debtor borrowers against Countrywide, which 

was affirmed on direct appeal by the Fifth Circuit in Rodriguez v. Countrywide Home Loans, Inc. 

(In re Rodriguez).  Following class certification and the subsequent Fifth Circuit appeal, we won 

summary judgment on the merits in In re Rodriguez. 

13. For the last several years, a substantial portion of our practice has been devoted to 

representing debtors and former debtors in cases in which the mortgage servicer failed to comply 

with Bankruptcy Rule 3002.1, and, as a result, wrongfully demanded undisclosed amounts and 

threatened and attempted foreclosure when such amounts were not paid.  In many cases, mortgage 

servicers waited until after the debtors had successfully completed their chapter 13 plan before 

attempting to collect debts based on amounts not owed because they were not disclosed pursuant 

to Bankruptcy Rule 3002.1, and/or because the bankruptcy court had entered an order deeming the 

mortgage account current at the end of the case.   

14. On September 10, 2015, one of the named partners of Armstrong Kellett Bartholow 

P.C. left the firm and the practice of law.  As a result, Ms. Kellett and I formed a new firm, Kellett 

& Bartholow PLLC, shortly thereafter.  I continue to engage in the same types of consumer and 
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bankruptcy litigation that I engaged in at Armstrong Kellett Bartholow P.C.  

15. Since 2010, I have been a frequent speaker at local, regional, and national 

continuing legal education seminars and conferences regarding consumer bankruptcy and, most 

commonly, consumer litigation, including consumer litigation in connection with bankruptcy 

matters.  I was honored in 2012 to be selected by the National Association of Consumer 

Bankruptcy Attorneys (“NACBA”) to represent consumer debtors’ interests at the National 

Conference of Bankruptcy Judges’ Rules Committee’s “Mortgage Mini-Conference” in Portland, 

Oregon, which focused on evaluation of and consideration of potential improvements to the then-

recently-established Bankruptcy Rule 3002.1.  I also currently serve as NACBA’s State Chair for 

the Northern District of Texas.  

16. Since 2012, I have taught bankruptcy attorneys at four-day seminars with O. Max. 

Gardner, III regarding litigation of consumer debtors’ bankruptcy and other claims.  Even before 

Bankruptcy Rule 3002.1 became effective on December 1, 2011, we taught about this important 

new rule designed to allow debtors to truly bring their mortgages current in a chapter 13 as federal 

bankruptcy law intends.  I have continued to make presentations on Bankruptcy Rule 3002.1 at the 

seminars, updating attorneys on the newest case law on Rule 3002.1, and government suits and 

consent orders relating to Rule 3002.1.  Last year, I presented at one of Mr. Gardner’s special two-

day seminars devoted entirely to Bankruptcy Rule 3002.1.   

17. I am also currently part of a team of attorneys seeking to serve as putative class 

counsel in a number of adversary proceedings filed in the Ditech Holding Corporation chapter 11 

bankruptcy proceeding pending in the Southern District of New York.  See In re Ditech Holdings 

Corp. – BK Case No. 19-10412; O’Neal v. Ditech Financial, LLC – AP No. 19-01123; Ramalheira 

v. Ditech Financial, LLC, AP No. 19-01124; Hall v. Ditech Financial – AP No. 19-01231; and 
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Martinez, Jr. v. Ditech Financial LLC – AP No. 19-01235.  I also assisted in the formation of the 

consumer creditors’ committee in the Ditech chapter 11 proceedings, and I represent a member of 

that committee.  In representing the interest of certain consumer creditors, I helped negotiate the 

confirmed plan and preservation of rights and remedies of consumers against the Ditech entities 

and the purchaser of Ditech’s servicing rights contained in the plan.  Kellett & Bartholow’s 

application for a substantial contribution claim is pending before the bankruptcy court in the Ditech 

case.  

18. K&B’s hourly rates charged in this litigation are as follows: 

Karen L. Kellett (partner)  $500 per hour 

Thad Bartholow (partner)  $435 per hour  

   

Caitlyn Wells (associate)  $300 per hour 

 

Randi Daun (para-professional) $100 per hour 

 

Sam Weeks (para-professional)  $100 per hour 

 

19. In connection with this litigation, K&B has incurred $5,260.00 in uncompensated 

time.  This time was kept separate from the main bankruptcy and does not include any time 

previously submitted in the substantial contribution request.  This time is related only to the 

prosecution of the adversaries against Defendant Kenneth Rees. These fees were incurred in 

connection with K&B’s duties as local counsel, including preparing and filing various motions, 

status reports, and proposed orders with the Bankruptcy Court. 

20. The rates set out above for K&B attorneys and para-professionals have been 

approved for bankruptcy-related consumer litigation by courts in the Northern District of Texas 

and the Southern District of Texas. 
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I declare under penalty of perjury under the laws of the United States that the foregoing is 

true and correct. 

Executed on February 25, 2021. 

/s/ Theodore O. Bartholow, III  

Theodore O. Bartholow, III 
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