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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF VIRGINIA
Richmond Division
DARLENE GIBBS, STEPHANIE EDWARDS,
LULA WILLIAMS, PATRICK INSCHO,
SHARON BURNEY, CHASTITY MCNEIL,
ALICIA PATTERSON, JERI BRENNAN, EARL
BROWNE, KIMETRA BRICE, JILL NOVOROT
on behalf of themselves and all individuals similarly
situated

Civil Action No. 3:20-cv-632 (MHL)

Plaintiffs,
v.
ELEVATE CREDIT, INC.,
Defendant.
FIRST AMENDED CLASS ACTION COMPLAINT
COME NOW Plaintiffs Darlene Gibbs, Stephanie Edwards, Lula Williams, Patrick Inscho,
Sharon Burney, Chastity McNeil, Alicia Patterson, Jeri Brennan, Earl Browne, Kimetra Brice, Jill
Novorot (collectively, the “Plaintiffs”), on behalf of themselves and all individuals similarly
situated, by counsel, and for their First Amended Class Action Complaint against Defendant
Elevate Credit, Inc. (“Elevate”),1 they allege as follows:
INTRODUCTION
1.

As this Court is aware, Plaintiffs filed various cases related to Think Finance’s

billion-dollar illegal lending scheme designed to ostensibly evade state usury laws by originating
high interest loans in the name of entities formed by Native American tribes. See, e.g., Gibbs v.

1

Pursuant to Rule 15(a), Plaintiffs file this amended complaint as a matter of right. On August 25,
2020, Plaintiffs sent a waiver of service to counsel for the Defendant. Accordingly, the deadline
to amend the complaint as a matter of right is September 15, 2020.
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Rees, Case No. 3:17-cv-00386 (E.D. Va. 2017); Gibbs v. Plain Green, LLC, Case No. 3:17-cv00495 (E.D. Va. 2017); Gibbs v. Haynes Investments, LLC, Case No. 3:18-cv-00048 (E.D. Va.
2018); Gibbs v. Curry, Case No. 3:18-cv-00654 (E.D. Va. 2018); Gibbs v. TCV V, L.P., Case No.
3:19-cv-789 (E.D. Va. 2019). Those cases focused on the role and liability of Think Finance and
its chief executive officer, shareholders, investors, and business partners in what is referred to
throughout this Complaint as the “Tribal Loan Enterprise” or “Enterprise.”
2.

This case is the final chapter of this litigation, which has already resulted in over

$400 million in relief to consumers victimized by Think Finance’s predatory lending scheme that
profited from the collection of unlawful interest. After regulatory efforts uncovered Think
Finance’s illegal lending practices in 2013, Think Finance began developing and ultimately
completed a corporate spin-off in May 2014 in an effort to protect itself from legal liability by
shielding its assets from collection. As a result of the spin-off, Think Finance was separated into
two companies, including a newly created company named Elevate.
3.

As detailed in a memorandum to Think Finance’s Board of Directors dated

December 11, 2013, the purpose of the spin-off was “to separate the tribal and non-tribal
businesses” because of Think Finance’s anticipated massive liability relating to its tribal products.
Ex. 1, Dec. 11, 2013 Memorandum at 3. This self-described “draconian organizational change”
was designed to insulate and protect the hundreds of millions of dollars generated by Think
Finance’s non-tribal lending products, which could have been used to pay Think Finance’s $1.13
billion in liability to consumers. Id.
4.

Seeking to avoid facing the consequences for its widespread misconduct, Think

Finance completed the spin-off in May 2014, roughly seven months after a federal court issued an
opinion rebuking the legality of its business model. See Otoe-Missouria Tribe of Indians v. New

2

Case 3:20-cv-00632-MHL Document 5 Filed 09/15/20 Page 3 of 35 PageID# 484

York State Dep’t of Fin. Servs., 974 F. Supp. 2d 353, 355 (S.D.N.Y. Sept. 30, 2013). Although
concealed by the pleadings, this litigation was spearheaded and funded by Think Finance even
though the Otoe-Missouria Tribe and Great Plains Lending, LLC were the named plaintiffs.
5.

Despite the spin off, Elevate is directly liable under the Racketeer Influenced and

Corrupt Organizations Act (“RICO”) because it continued to aid, abet, assist, and facilitate Think
Finance’s unlawful collection of the usurious and illegal debts from consumers. For example,
Think Finance and Elevate entered into a series of agreements by which Elevate continued to aid,
abet, assist, and facilitate Think Finance’s misconduct, including a “Data Sharing and Support
Agreement,” financing agreements, a Shared Employees agreement, and “Shared Services
Agreement.”
6.

Through these agreements, as well as its continued assistance to Think Finance,

Elevate violated § 1962(d) of RICO, which prohibits any person from conspiring with another to
violate RICO’s prohibited activities. This section “does not require that a defendant have a role in
directing an enterprise.” United States v. Mouzone, 687 F.3d 207, 218 (4th Cir. 2012). Rather, in
the Fourth Circuit, “simply agreeing to advance a RICO undertaking is sufficient.” Id. “Once it
has been shown that a conspiracy exists, the evidence need only establish a slight connection
between the defendant and the conspiracy” to support a violation of § 1962(d). See United States
v. Brooks, 957 F.2d 1138, 1147 (4th Cir. 1992). A “slight connection” is satisfied by showing
“knowledge of the essential nature of the plan.” United States v. Morrow, 914 F.2d 608, 612 (4th
Cir. 1990). Here, Elevate had far more than a slight connection to the conspiracy.
JURISDICTION
7.

This Court has subject matter jurisdiction pursuant to 18 U.S.C. § 1965 and

supplemental jurisdiction over state law claims pursuant to 28 U.S.C. § 1367.

3
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8.

Venue is proper in this Court pursuant to 28 U.S.C. § 1391(b) as a majority of

Plaintiffs are residents of this District and Division and a substantial part of Plaintiffs’ claims
occurred in Virginia.
PARTIES
9.

Plaintiff Lula Williams (“Williams”) is a natural person and resident of this

Division and District.
10.

Plaintiff Stephanie Edwards (“Edwards”) is a natural person and resident of the

Commonwealth of Virginia.
11.

Plaintiff Darlene Gibbs (“Gibbs”) is a natural person and resident of the

Commonwealth of Virginia.
12.

Plaintiff Patrick Inscho (“Inscho”) is a natural person and resident of the

Commonwealth of Virginia.
13.

Plaintiff Alicia Patterson (“Patterson”) is a natural person and resident of the State

of Florida.
14.

Plaintiff Sharon Burney (“Burney”) is a natural person and resident of the State of

Florida.
15.

Plaintiff Chastity McNeil (“McNeil”) is a natural person and resident of the State

of Florida.
16.

Plaintiff Jeri Brennan (“Brennan”) is a natural person and resident of the State of

Florida.
17.

Plaintiff Kimetra Brice (“Brice”) is a natural person and resident of the State of

California.
18.

Plaintiff Earl Browne (“Browne”) is a natural person and resident of the State of

California.
4
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19.

Plaintiff Jill Darlene Novorot (“Novorot”) is a natural person and resident of the

State of California.
20.

Defendant Elevate Credit Service, LLC (“Elevate”) is a Delaware limited liability

company with its principal office at 4150 International Plaza, Suite 300, Fort Worth, Texas 76109.
Through a corporate spinoff, Think Finance created Elevate in May 2014 as part of a scheme to
generate windfall profits for its owners—the same owners of Elevate—by protecting Think
Finance’s assets from collection by consumer borrower creditors. Think Finance did so by
transferring its non-troubled assets for zero consideration to the newly formed Elevate. After the
spinoff, Elevate’s employees and executives continued to assist Think Finance in its predatory
rent-a-tribe lending scheme through shared employees and services.
BACKGROUND
A.

Virginia, Florida, and California law prohibit usury and provide for strict licensing
requirements to protect consumers from predatory and abusive lending practices.
21.

More than forty years before the signing of the Declaration of Independence,

Virginia enacted its first usury law, which capped interest rates at 6 percent. John W. Edmonds III,
Virginia Law of Interest and Usury, 10 U. Rich. L.R. 77, 77 (1975), available at
https://scholarship.richmond.edu/cgi/viewcontent.cgi?article=1313&context=lawreview.
22.

Virginia’s “usury laws serve a beneficial public purpose and are to be liberally

construed with a view to advance the remedy and suppress the mischief.” Radford v. Cmty. Mortg.
& Inv. Corp., 312 S.E.2d 282, 285 (Va. 1984).
23.

The Supreme Court of Virginia has repeatedly acknowledged that Virginia’s “usury

statutes represent a clarification of the public policy of the state that usury is not to be tolerated,
and the court should therefore be chary in permitting this policy to be thwarted.” Id. (quoting
Heubusch & Reynolds v. Boone, 192 S.E.2d 783, 789 (Va. 1972)).

5
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24.

In accordance with this longstanding public policy, a person may not charge an

annual percentage rate (“APR”) exceeding 12% without first obtaining a consumer finance license
from the Commonwealth. Va. Code §§ 6.2-1501(A), 6.2-303(A).
25.

If a person violates the interest rate cap, Virginia’s Consumer Finance Act imposes

severe consequences, including criminal liability and forfeiture of all principal, interest, and any
charges related to the loan. Va. Code § 6.2-1540 (making it a class 2 misdemeanor for any person
who violates or participates in the violation of Virginia’s interest rate cap); Va. Code § 6.2-1541(A)
(declaring such loans “void” and the principal uncollectible).
26.

Virginia’s Consumer Finance Act is a remedial statute that “originated to protect

needy consumers from unjust terms and exploitation surrounding lending practices.” Com. v. Car
Pawn of Virginia, Inc., 1995 WL 17044380, at *4 (Va. Cir. 1995); see also Greenberg v. Com. ex
rel. Atty. Gen., 499 S.E.2d 266, 269 (Va. 1998). Thus, it was designed to protect Virginia
consumers from the very type of abusive lending practice Defendant participated in, which sought
to evade state lending laws, including Virginia’s, by entering into ventures with Native American
tribes “so they can use tribal immunity as a shield for conduct of questionable legality.” Michigan
v. Bay Mills Indian Cmty., 134 S. Ct. 2024, 2052 (2014) (Scalia, J., dissenting) (citing Nathalie
Martin & Joshua Schwartz, The Alliance Between Payday Lenders & Tribes: Are Both Tribal
Sovereignty & Consumer Protection at Risk?, 69 Wash. & Lee L. Rev. 751, 758-59 (2012)).
27.

Like Virginia, Florida and California have enacted usury laws that prohibit lenders

from making high interest loans.

6
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28.

Prior to even becoming a member of the Union in 1845, the Florida legislature

passed laws prohibiting usury as early as 1822.2 As the Florida Supreme Court noted, “The very
purpose of statutes prohibiting usury is to bind the power of creditors over necessitous debtors and
prevent them from extorting harsh and undue terms in the making of loans.” Chandler v. Kendrick,
146 So. 551, 552 (Fla. 1933).
29.

Pursuant to Florida Statute § 687.03, interest rates greater than 18% per annum on

loans in the amount of $500,000 or less are usurious. Those who violate the usury provisions must
forfeit “the entire interest so charged, or contracted to be charged” and double the amount of
usurious interest paid. Fla. Stat. § 687.04.
30.

Additionally, in Florida, lenders must be licensed by the Office of Financial

Regulation, and loans of $25,000 or less with interest exceeding 18% per annum are void and
unenforceable. Fla. Stat. § 516.02(1-2). Even with a license, a lender may not charge interest
exceeding 30% on the first $3,000 of the principal amount, 24% on the part of the principal amount
exceeding $3,000 and up to $4,000, and 18% on that part of the principal amount exceeding $4,000
and up to $25,000. Fla. Stat. § 516.031(1).
31.

If a lender (licensed or unlicensed) charges interest greater than legally permitted,

the loan is void and unenforceable. Fla. Stat. § 516.02(2)(c).
32.

Further, under Florida law, it is a criminal offense to make usurious loans at rates

of 25% of higher. Fla. Stat. § 687.071. Loan contracts in excess of the 25% threshold triggering

2

See Jeremiah W. Blydenburgh, A Treatise On The Law Of Usury; To Which Are Added, The
Statutes Of Several States Relating To Interest Now In Force, 172 (1844), available at
https://books.google.com/books?id=6Fk9AAAAIAAJ&printsec=frontcover&source=gbs_ge_su
mmary_r&cad=0#v=onepage&q&f=false.
7
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criminal liability for usury are similarly “void as against the public policy of the state as established
by its Legislature.” Richter Jewelry Co. v. Schweinert, 169 So. 750, 758-59 (Fla. 1935).
33.

The Florida Attorney General has made clear that payday loans and similar loans

are subject to Florida’s usury laws. Fla. AGO 2000-26 (Fla. A.G.), 2000 WL 543211.
34.

Similarly, California has regulated maximum interest rates since 1872. See Robert

R. Rickett, California’s Model Approach to Usury, 18 Stan. L. Rev. 1381, 1385 (1966). Currently,
the law of usury in California is based upon California Constitution article XV, section 1, which
limits the interest payable “[f]or any loan or forbearance of any money.” Sw. Concrete Products
v. Gosh Constr. Corp., 798 P.2d 1247, 1249 (Cal. 1990) (quoting Cal. Const. Art. XV § 1).
35.

Thus, “unless a lender falls into one of the exemptions approved by the state

legislature, it may not charge more than 10% interest per annum on a loan.” Dev. Acquisition
Group, LLC v. ea Consulting, Inc., 776 F. Supp. 2d 1161, 1164 (E.D. Cal. 2011) (citing CAL.
CONST. ART. XV § 1). “An interest rate in excess of 10% is usurious, and if a lender negotiates
a loan at a usurious rate absent a qualified exemption, the agreement shall be void and the lender
will have no action at law to recover any interest.” Id. (citing Cal. Civ. Code § 1916–2).
36.

California’s usury laws “are primarily designed to penalize those who take

advantage of ‘unwary and necessitous borrowers.’” See id. at 1166 (quoting Fox v. Peck Iron and
Metal Co., Inc., 25 B.R. 674, 692-93 (Bankr. S.D. Cal. 1982)).
37.

Thus, California law allows consumers to recover all interest paid on usurious loans

in excess of 10% within the past two years, plus treble damages for any interest paid within the
year preceding the filing of this action, as well as Plaintiffs’ attorney’s fees and costs. Cal. Civ.
Code § 1916-3; Dev. Acquisition Group, 776 F. Supp. 2d at 1165; Rickett, supra, at 1391.

8
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B.

The rent-a-tribe model was developed to evade state usury laws, such as those of
Virginia, Florida, and California.
38.

Predatory financial services, including high-cost installment loans and payday debt

traps, often involve “high-cost, small dollar loans to low income, low-credit borrowers” and “a
repayment system that involves the lender withdrawing funds directly from the borrower’s bank
account.”3 These types of debt traps “are heavily marketed to financially vulnerable consumers.”4
39.

Over the past decade, payday lending has become “one of the fastest growing

segments of the consumer credit industry,” and as of 2005, “there were more payday-loan stores
in the United States than McDonald’s, Burger King, Sears, J.C. Penney, and Target stores
combined.” Martin & Schwartz, supra ¶ 28, at 759 (quoting Karen E. Francis, Note, Rollover,
Rollover: A Behavioral Law and Economics Analysis of the Payday Loan Industry, 88 Tex. L.
Rev. 611, 611-12 (2010)).
40.

It is no secret that “internet payday lenders have a weak history of complying with

state laws.” Id. at 764. Prior to the rent-a-tribe business model, some payday lenders, including
Think Finance, entered into partnerships with national banks to avoid compliance with state laws.5
41.

Beginning in 2005, federal regulators began cracking down on rent-a-bank

arrangements, and they were nearly eliminated by 2010—largely by the assessment of penalties
3

Payday, Vehicle Title, and Certain High-Cost Installment Loans, 131 Harv. L. Rev. 1852, 1852
(2018).
4

See CFPB Finalizes Rule To Stop Payday Debt Traps, CFPB (Oct. 5, 2017),
https://www.consumerfinance.gov/about-us/newsroom/cfpb-finalizes-rule-stop-payday-debttraps/. “A debt trap results when a borrower is repeatedly unable to repay a loan and must reborrow,
paying additional fees each time.” See Payday, Vehicle Title, and Certain High-Cost Installment
Loans, supra note 3, at 1853.
5

See, e.g., Jean Ann Fox & Edmund Mlerzwinkski, Consumer Fed’n of Am. & U.S. Pub. Interest
Research Grp., Rent-a-Bank Payday Lending: How Banks Help Payday Lenders Evade State
Consumer
Protection
at
17-22
(2001),
available
at
http://
www.consumerfed.org/pdfs/paydayreport.pdf.
9
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and fines against participating banks. See, e.g., Creola Johnson, America’s First Consumer
Financial Watchdog Is on A Leash: Can the CFPB Use Its Authority to Declare Payday-Loan
Practices Unfair, Abusive, and Deceptive?, 61 Cath. U. L. Rev. 381, 399 n.16 (2012).
42.

In response to the crackdown on rent-a-bank arrangements, several payday lenders

reincarnated the lending model through associations with Native American tribes to avoid state
laws. Id.; see also Martin & Schwartz, supra at ¶ 28.
43.

“In these partnerships, online payday lenders register businesses on Native

American lands and claim to be exempt from lawsuits and state usury caps under tribal sovereign
immunity. Using this doctrine, lenders argue that because their businesses are located on or
headquartered within the borders of a Native American reservation, they are bound by the laws of
that reservation only, not the laws of the state in which the reservation is located or the state in
which the borrower resides.” Johnson, supra ¶ 43, at 399 (footnotes omitted).
44.

A central feature of the rent-a-tribe business model is the choice-of-law provision

used in the scheme’s lending agreements. Non-tribal participants assert they have no liability for
their violations of state and federal laws because only tribal law applies to the loans. But such
claims have been uniformly denied by courts from a variety of jurisdictions across the country,
including by the Fourth Circuit Court of Appeals and this Court with respect to the very loan
agreements at issue here, thus demonstrating the illegality of the instant rent-a-tribe lending
scheme.6 Indeed, the Supreme Court most recently denied a petition for certiorari by another

6

See Gibbs v. Haynes Investments, LLC, No. 19-1434, 2020 WL 4118239, at *6 (4th Cir. July 21,
2020); Gibbs v. Stinson, No. 3:18CV676, 2019 WL 4752792, at *14-18 (E.D. Va. Sept. 30, 2019);
see also Gingras v. Think Finance, 922 F.3d. 112 (2d Cir. 2019); Brice v. 7HBF No. 2, Ltd., No.
19-CV-01481-WHO, 2019 WL 5684529 (N.D. Cal. Nov. 1, 2019); Brice v. Plain Green, 372 F.
Supp. 3d 955 (N.D. Cal. 2019); Consumer Fin. Prot. Bureau v. CashCall, Inc., 2016 WL 4820635,
at *7 (C.D. Cal. Aug. 31, 2016); W. Sky Fin., LLC v. State ex rel. Olens, 300 Ga. 340, 348 (2016),
reconsideration denied (Dec. 8, 2016); Inetianbor v. CashCall, Inc., No. 13-60066-CIV, 2015 WL
10
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participant in the rent-a-tribe lending scheme alleged here, who sought review of the Second
Circuit’s decision striking down the choice-of-law provisions in the same form loan agreements at
issue here, which the Second Circuit described as “transparent attempts to deploy tribal sovereign
immunity to skirt state and federal consumer protection laws.” See Gingras v. Think Finance, 922
F.3d. 112, 126 (2d Cir. 2019), cert. denied, 2020 WL 129562 (U.S. Jan. 13, 2010) (No. 19-331).
C.

Think Finance adopted the tribal lending model to evade state usury laws, such as
those of Virginia, Florida, and California.
45.

Think Finance and its subsidiaries (collectively “Think Finance”) operated a

usurious lending scheme, which sought to evade the usury laws of certain states by using the
Chippewa Cree, Otoe-Missouria, and Tunica-Biloxi Tribe (collectively, the “Tribes”) as the
conduit for their loans. Under the tribal lending model, loans were made in the name of Plain
Green, LLC (“Plain Green”), Great Plains Lending, LLC (“Great Plains”), and Mobiloans, LLC
(“Mobiloans”)—three entities formed under tribal law to serve as the fronts to disguise Think
Finance’s role and to ostensibly shield the scheme by exploiting tribal sovereign immunity. In
return for the use of their name, the tribal companies received a nominal flat fee of the revenue
from the loans, but they otherwise had no control over the income, expenses, or day-to-day
operations of the businesses.
46.

Prior to the creation of the lending scheme at issue, Think Finance used a rent-a-

bank lending model. See Ex. 2 (First Bank of Delaware and ThinkCash PowerPoint entitled
“Universal Fund Investor Overview”).

11438192, at *3 (S.D. Fla. Dec. 8, 2015); State ex rel. Cooper v. W. Sky Fin., LLC, No. 13 CVS
16487, 2015 WL 5091229, at *10 (N.C. Super. Aug. 27, 2015); MacDonald v. CashCall, Inc, No.
CV 16-2781, 2017 WL 1536427, at *10 (D.N.J. Apr. 28, 2017), aff’d, 883 F.3d 220 (3d Cir. 2018);
Dillon v. BMO Harris Bank, N.A., 856 F.3d 330, 336 (4th Cir. 2017); Hayes, 811 F.3d at 675;
Rideout v. CashCall, Inc., No. 2018 WL 1220565, at *8 (D. Nev. Mar. 8, 2018).
11
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47.

Under this arrangement, loans were originated in the name of First Bank of

Delaware, but the bank served as nothing more than a nominal lender on behalf of Think Cash,
Inc. (“Think Cash”), Think Finance’s predecessor. Id. at TF-PA-504641.
48.

In return for the use of its name, First Bank of Delaware received 10% of the

revenue from the loans. Id. at TF-PA-504640.
49.

By contrast, through its wholly owned subsidiary TC Administrative, Think Cash

received the “excess” of the cash flow after accounting for losses, management fees, and fixed rate
interest payments to investors, i.e., the third parties who invested money to allow Think Cash to
grow the scheme. Id. at TF-PA-504640.
50.

In August 2010, the Federal Deposit Insurance Corporation (“FDIC”) took steps to

shut down ThinkCash’s arrangement with First Bank of Delaware through a cease and desist order
directing it to terminate its relationship with “all third-party lending programs.” See, e.g., In the
Matter of First National Bank, Case No. FDIC-07-256b, Order to Cease and Desist, Order for
Restitution, and Order to Pay (Oct. 9, 2008) (requiring First Bank of Delaware to terminate “all
relationships with third-party providers and the termination of all third-party lending programs or
any agreements or arrangements with third-party providers that exhibit the characteristics of a
‘Rent-a-BIN’ or ‘Rent-a-ICA’ arrangement”). In response, First Bank of Delaware notified Think
Finance that that they were going to terminate the program. Ex. 3, Rees Dep. at 157:2-3.
51.

Not to be deterred, the owners and executives of Think Finance identified what they

believed would be a solution—they decided to adapt their business model to use a tribal entity as
a conduit for the loan. The purpose of adopting the rent-a-tribe model was to avoid banking
regulatory issues and leverage Think Finance’s existing sourcing, underwriting, and servicing
platforms from the discredited rent-a-bank model.

12
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52.

Think Finance modeled its rent-a-tribe scheme after CashCall, Inc., which they

identified as their main competitor, and Think Finance retained the same legal counsel used by
CashCall to construct its tribal lending model, Claudia Callaway.7
53.

Instead of using a national bank as a nominal lender, Think Finance would use a

business entity organized under the laws of a Native American tribe as the nominal lender. The
entity organized under tribal law would originate installment loans that were substantially similar
to the loans originated under the rent-a-bank arrangement.
54.

According to the CEO of Think Finance, Kenneth Rees, the company “had a

business model” that “worked well” with First Bank of Delaware, and it wanted its tribal lending
arrangement “to replicate that as much as possible.” Ex. 3, Rees Dep. at 183:17-22.
D.

Think Finance solicited the Otoe-Missouria Tribe to form Great Plains in furtherance
of the usurious lending scheme.
55.

On or around January 12, 2011, for example, representatives of Think Finance met

with members of the Otoe-Missouria Tribe. See generally Ex. 4 (Think Finance PowerPoint
entitled “Great Plains Lending Meeting”).

7

Callaway’s advice to her clients is well-documented in the CashCall litigation. See Consumer
Fin. Prot. Bureau v. CashCall, Inc., 2016 WL 4820635, at *2 (C.D. Cal. 2016). As detailed in the
court’s findings of fact, Callaway was “recommending that her clients move to a ‘tribal model’”
and “that under federal Indian law the tribal lender could make these loans, and they could sell the
loans to a non-tribal entity, and the loans could be collected upon at the contract rate, and the loans
would not be subject to state regulation.” Id. Callaway presented herself to her clients as someone
who could “‘facilitate relationships’ and provide opportunities” for payday lenders “to diversify
and structure a lending model within requirements of law to ‘avoid enforcement actions by state
and federal regulators.” Consumer Fin. Prot. Bureau v. CashCall, Inc., 2018 WL 485963, at *2
(C.D. Cal. 2018) (finding of fact and conclusion of law after bench trial). Callaway advised her
clients that “because the loans made pursuant to the Tribal Lending Model were originated by a
tribe or tribal member, the loans would be made under the laws of the tribe and would not have to
comply with licensing and usury laws in states where borrowers resided.” Id. at 3.
13
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56.

Prior to this meeting, employees of Think Finance created a PowerPoint

presentation entitled “Great Plains Lending Meeting,” which contained an agenda of key points to
present to the Otoe-Missouria Tribe. Id. at 1.
57.

The agenda of key points included a company overview of Think Finance, an

overview of the loan program, the structure of the arrangement, contractual arrangements,
operational responsibilities, and next steps. Id. at 2, 9-10.
58.

Great Plains had not been formed as of the date of this meeting, and, the

presentation identified one of the “next steps” as “[c]reate tribal entity—Great Plains Lending,
LLC.” Id. at 13.
59.

The other steps included setting up a “tribal bank account at FBD,”

“[r]eview/approve consumer legal documents,” and “[r]eview/sign contractual agreements.” Id.
60.

Although Great Plains had not been incorporated as of the meeting, Think Finance

had already registered the domain name for the Great Plains website and developed the text and
graphics for the website—samples of which were included in the PowerPoints. Id. at 5.
61.

In February 2011, Think Finance held another meeting with the Otoe-Missouria

Tribe to promote the potential venture. See generally Ex. 5.
62.

As part of this process, Think Finance created a PowerPoint entitled “Emergency

Cash Lending—A New Source of Tribal Revenue.” Id. at 1.
63.

The PowerPoint claimed that “[o]nline emergency cash lending” represented “a

significant opportunity for increased tribal revenue” and that Think Finance had “a unique turnkey
solution for helping tribes enter this lucrative market.” Id. at 2.

14
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64.

The “[t]urn-key solution include[d] technology, marketing, risk management,

compliance support, and access to capital funding,” which could be “[u]p and running 90 days
from signed contracts.” Id. at 3.
65.

More specifically, Think Finance touted that it had: (1) a “proven technology

platform,” that had “millions of transactions processed to date,” (2) a “marketing machine” that
had “100,000 applications monthly,” (3) “best in class underwriting,” (4) “access to third party
capital,” including “up to $150” million for funding the loans, and (5) “extensive compliance
experience,” including multiple “successful FDIC and state exams.” Id. at 6.
66.

Think Finance further explained that “[u]sing Think Finance technology and

services,” would allow tribes to “generate millions of dollars in cash flow with no investment in
technology, lending capital, or marketing costs, and with no risk of loss.” Id. at 2.
67.

The primary sources of this revenue were “[e]mergency cash users—mainstream

Americans,” who were “65% female,” with household income of “$25K-50K” who primarily
needed the emergency loans for unexpected bills, medical costs, car repairs, or to avoid overdrafts.
Id. at 4.
68.

The PowerPoint further claimed that “Recent Rulings Have Confirmed that Tribes

Can Provide These Services without State Regulatory Jurisdiction.” Id. at 4.
69.

On February 24, 2011, the Otoe-Missouria accepted Think Finance’s proposal and

Ken Rees signed a “Trademark and URL Assignment Agreement,” transferring the web address,
www.greatplainslending.com, to Great Plains for $100.00. See Ex. 6.
70.

That same day, Rees sent an e-mail attaching the URL Agreement to Think

Finance’s key executives and instructing them to “start your engines!!” See Ex. 7.
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E.

Think Finance solicited the Chippewa Cree Tribe to form Plain Green in furtherance
of the rent-a-tribe scheme.
71.

On March 11, 2011, Think Finance entered into an initial term sheet with the

Chippewa Cree Tribe, Victory Park (through its ownership of GPLS),8 and Haynes Investments,
LLC (“Haynes Investments”) for another rent-a-tribe venture.
72.

Consistent with the rent-a-bank arrangement, Think Finance agreed to provide the

infrastructure to run the lending operations, including the software, “risk management, application
processing, underwriting assistance, payment processing, and ongoing service support” for
consumer loans in the name of the Chippewa Cree Tribe. Ex. 8 at 1 (Term Sheet for Think FinanceChippewa Cree Transaction).
73.

In return, the Chippewa Cree Tribe agreed to commit “its best efforts” to complete

certain “critical path items” within 14 days, including forming Plain Green, revising the Tribal
Transaction Code to allow for the arrangement’s lending products, setting up bank accounts and
ACH processing for Plain Green, and obtaining separate originating and servicing addresses for
Plain Green. Id. at 3.
74.

In return for the use of its name, Plain Green received “4.5% of cash revenue

received” on the loans, as well as reimbursement for expenses. Id. at 3.
75.

The Chippewa Cree Tribe was not required to contribute any of its own money to

fund the loans or operations. Id. at 1.
76.

Rather, Haynes Investments agreed to “provide funding to the Tribe to enable it to

make each of the Loans,” and to fund Plain Green’s bank account with “sufficient monies to fund
one business day of Loans[.]” Id. at 1.
8

Victory Park Capital Advisors, LLC (“Victory Park”) is a private equity firm headquartered in
Chicago, which invested and participated in Think Finance’s rent-a-tribe predatory lending
enterprise.
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77.

Because of Think Finance’s control and role, Plain Green’s former CEO and COO,

Billi Anne Raining Bird, recently testified that she agreed with the characterization that Plain
Green was a “rent-a-tribe,” including that the tribes served purely as figureheads with no
involvement or control over any aspect of the lending business. Ex. 9, Raining Bird Dep. at 52:1355:4, 69:2-75:10, 85:18-86:10, 139:8-141:1.
78.

She further testified that Plain Green didn’t have any meaningful control over the

lending business; rather Think Finance offered a small percentage to the Tribe on a take it or leave
it basis. Id. at 52:13-55:4, 69:2-75:10. Plain Green didn’t even review the loan applications, which
were automatically processed regardless of whether Plain Green provided the pro forma approval
it was supposed to provide. Id. at 58:13-59:21, 168:16-22. And, Think Finance intentionally tried
to conceal information from Plain Green so that it was dependent on Think Finance, who could
then continue to demand the vast majority of the profits from the lending business. Id. at 85:8-22;
102:3-18, 139:8-141:15.
F.

Think Finance received unlawful interest and principal on the void loans.
79.

Although, as Ms. Raining Bird testified, the Tribal Fronts received a miniscule

portion of Think Finance’s profits, the Enterprise generated billions of dollars of revenue, with
Think Finance and its owners profiting handsomely.
80.

In ten years of Think Finance’s operation, the company went from a $17 million-

dollar company to a $700 million dollar company—building its profitability off the backs of
consumers who were charged unlawful interest on loans far in excess of that allowed by relevant
state laws.
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81.

For example, between October 23, 2013 and June 1, 2016, Think Finance collected

through Plain Green $80,327,521 from California consumers, representing $37,332,248 in repaid
principal, $42,638,916 in interest and $356,357 in fees.
82.

Between May 19, 2013 and October 20, 2017, Think Finance collected through

Plain Green $50,942,975.88 from Virginia consumers, which includes $22,155,557.32 in repaid
principal and $28,787,418.56 in interest and fees.
83.

Between September 22, 2013 and June 1, 2016, Think Finance collected through

Plain Green $76,039,347 from Florida consumers, which includes $32,196,529 in repaid principal,
$43,529,675 in interest, and $313,143 in fees.
84.

As for Great Plains, between October 23, 2013 and April 1, 2018, Think Finance

collected $48,266,421 from California consumers, representing $19,396,445 in principal,
$28,360,221 in interest and $509,755 in fees.
85.

Between May 19, 2013 and October 20, 2017, Think Finance collected through

Great Plains $18,498,414.81 from Virginia consumers, which includes $7,096,354.96 in repaid
principal and $11,402,059.85 in interest and fees.
86.

Between September 22, 2013 and April 1, 2018, Think Finance collected through

Great Plains $51,027,783 from Florida consumers, which includes $18,927,899 in principal,
$31,661,055 in interest and $438,829 in fees.
87.

This is collectively nearly over $325 million just from Virginia, Florida, and

California consumers for the time periods identified and for only Great Plains and Plain Green, of
which over half (approximately $187.64 million) constituted usurious interest in plain violation of
Virginia, Florida, and California law.
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88.

In its bankruptcy proceedings, Think Finance agreed to an allowed claim by

consumer borrowers nationwide of $1.13 billion asserted as having been unlawfully charged and
collected, reflecting the magnitude of Think Finance’s predatory lending scheme.
89.

Think Finance’s enormous revenue and corresponding profits resulted from the

illegal collection of usurious loans in Virginia, Florida, California, and other states.
90.

Under the terms of Think Finance’s standard Loan Agreements, the interest rates

charged were significantly greater than that allowed under Virginia, Florida, and California law
(12%, 18%, and 10% APR respectively)—often between 118% and 448%, if not higher.
91.

For example, Plaintiff Inscho was charged with an APR of 448%—over 37 times

the 12% interest cap in Virginia. Va. Code § 6.2-303(A).
92.

Similarly, Plaintiff Gibbs was charged with an APR of 277.92%, and Plaintiff

Williams was charged with an APR of 247.88%.
93.

Likewise, Plaintiff McNeil’s loan carried an interest rate of 349.05%—over 19

times the 18% interest cap in Florida for unlicensed loan companies. See Fla. Stat. § 516.01(2),
516.02(2)(a).
94.

Similarly, Plaintiff Patterson’s loans with Plain Green carried interest rates of

200%, 248.54%, and 258.09%.
95.

Burney’s loans with Great Plains carried interest rates of, inter alia, 154.59%,

249.30%, and 348.52%. Her loans with Plain Green likewise carried interest rates ranging from
139% to 236%.
96.

Plaintiff Brennan’s loan with Great Plains carried an interest rate of 176.5%.

97.

Plaintiff Brice was charged with an APR of 287.86%—over 37 times the 10%

interest cap permitted under California’s Constitution. Cal. Const. Art. XV § 1.
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98.

Neither Think Finance nor any of the other participants in the lending scheme had

a consumer finance license permitting them to make loans charging interest in excess of 12% APR
in Virginia or 18% in Florida, nor did they ever attempt to obtain such a license. See Va. Code §
6.2-1501; Fla. Stat. § 516.01(2), 516.02(2)(a).
99.

Accordingly, the loans were null and void in Virginia and Florida and exceeded the

lawful usury rate in California, such that it was unlawful for Think Finance or any of its affiliated
entities to collect or receive interest or charges on the loans in excess of the applicable state usury
rates or even any principal in Virginia or Florida, including the amounts paid by Plaintiffs. Va.
Code § 6.2-1541(A); Fla. Stat. § 516.02(2)(c); Fla. Stat. § 687.147; CAL. CONST. Art. XV § 1.
100.

As a result of the illegal loans, Think Finance and other members of the Enterprise

received at least: (i) $711.02 from Ms. Gibbs; (ii) $15,369.15 from Ms. Edwards; (iii) $1,858.67
from Ms. Williams; (iv) $16,210.84 from Mr. Inscho; (v) $40,000 from Ms. Burney; (vi) $2,867
from Ms. McNeil; (vii) $14,500 from Ms. Patterson; (vii) $4,444.72 from Ms. Brennan; (ix)
$2,634.40 from Ms. Brice; (x) $10,250.20 from Mr. Browne; and (xi) $6,244 from Ms. Novorot.
The majority of these amounts were credited to interest and fees.
G.

Events leading to the spinoff and creation of Elevate.
101.

In or about early 2012, Think Finance became concerned that its lucrative cash

stream associated with its rent-a-tribe model was at risk due to attacks by federal and state
regulators, causing it to seek out a “legal ‘dream team’ in preparation for potential litigation from
consumer groups, state AGs, FTC/CFPB.” Ex. 10 at SEQ-CA0007269; see also Ex. 11 at SEQCA0007398 (powerpoint presentation detailing potential alternatives to tribal lending, including
migrating to offshore lending or finding a bank partner to use as the conduit for the loans).
102.

Shortly thereafter, on June 12, 2012, the Consumer Financial Protection Bureau

(“CFPB”) issued Civil Investigative Demands (“CIDs”) to Great Plains, Plain Green, and
20
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Mobiloans, which Think Finance unsuccessfully sought to set aside. Consumer Fin. Prot. Bureau
v. Great Plains Lending, LLC, 2014 WL 12685941, at *1 (C.D. Cal. May 27, 2014) (providing
background on CID issued to Great Plains in 2012), aff’d, 846 F.3d 1049 (9th Cir. 2017).
103.

Later that year, the Department of Justice (“DOJ”) initiated what was referred to as

“Operation Chokepoint,” pursuant to which the DOJ and FDIC sought to prevent Automated
Clearing House (“ACH”) processors from engaging in electronic fund transfers for online payday
lenders engaged in consumer fraud, such as Think Finance’s rent-a-tribe lending business.
104.

Several internal documents produced by Think Finance show that it considered

Operation Chokepoint as a major threat to its business model, especially its tribal lending products.
105.

On August 6, 2013, the biggest threat to the tribal lending model came when the

New York Department of Financial Services (“DFS”) issued a cease and desist letter to 35 online
lending companies, including Great Plains. The Official Website of New York State, Press Room,
Cuomo Administration Demands 35 Companies Cease and Desist Offering Illegal Online Payday
Loans

That

Harm

New

York

Consumers

(Aug.

6,

2013),

available

at

https://www.governor.ny.gov/news/cuomo-administration-demands-35-companies-cease-anddesist-offering-illegal-online-payday-loans.
106.

The cease and desist was issued after an “extensive” investigation “uncovered that

those companies were offering payday loans to consumers over the Internet in violation of New
York law, including some loans with annual interest rates as high as 1,095 percent.” Id.
107.

In addition to the cease and desist sent to the payday lenders, the Superintendent of

Financial Services, Benjamin Lawsky, also sent letters to 117 banks and the National Automated
Clearinghouse Association, requesting that “they work with DFS to cut off access to New York
customer accounts for illegal payday lenders.” Id.
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108.

In his public comments on the letters, Mr. Lawsky explained: “Companies that

abuse New York consumers should know that they can’t simply hide from the law in cyberspace.
We[ a]re going to use every tool in our tool-belt to eradicate these illegal payday loans that trap
families in destructive cycles of debt.” Id.
109.

In response, Think Finance funded and spearheaded litigation to challenge a cease

and desist issued to Great Plains. As part of this lawsuit, Great Plains sought declaratory relief and
a preliminary injunction that tribal businesses were inherently sovereign nations and not subject to
New York law. See Otoe-Missouria Tribe of Indians v. New York State Dept. of Fin. Services, 974
F. Supp. 2d 353, 361 (S.D.N.Y. 2013), aff’d, 769 F.3d 105 (2d Cir. 2014).
110.

On September 30, 2013, the district court denied the tribal plaintiff’s request for a

preliminary injunction, finding that the “undisputed facts demonstrate[d]” that the illegal activity
was “taking place in New York, off of the Tribes’ lands,” and thus, the loans were “subject to the
State’s non-discriminatory anti-usury laws.” 974 F. Supp. 2d at 361.
111.

The court reasoned, “There is simply no basis… that the Tribes are treated

differently from any other individuals or entities that enter New York to lend to New York
residents.” Id.
112.

In addition to the loss in Otoe-Missouria, a growing number of lawsuits and

government enforcement actions against the scheme’s competitors brought increased scrutiny to
the tribal lending business model, including the New York Attorney General’s lawsuit filed in
August 2013 against a tribal lending enterprise involving CashCall and Western Sky. People of
the State of New York v. Western Sky Financial, et al, New York State Supreme Court, New York
County, No. 451370/2013.
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113.

In a matter of mere months following this devastating decision for Think Finance’s

rent-a-tribe business model, the company began “evaluating a rather draconian organizational
change that we are referring to as ‘Project Exclaim.’ This would spin off several products (Rise,
Sunny, Elastic) to separate the tribal and non-tribal businesses.” Ex. 1
114.

The plan was to split the company into two pieces: Think Finance and Elevate.

Think Finance would contain “all of the (extremely profitable but) tainted assets, including all
tribal-related lending products,” for which “[n]o effort [would] be put into growth.” Ex. 12 at SEQCA0017287; see also Ex. 1 (Memorandum to the Board, explaining that Think Finance was
“evaluating a rather draconian organizational change” that would “spin off several products” to
“separate the tribal and non-tribal products.”). Id.
115.

By contrast, all of the “good stuff,” i.e., the lending products and assets

unconnected to the tribal products, would be moved to the “newco.” Id. In other words, as reported
by Ken Rees to the Think Finance Board of Directors, this spin-off scheme was optimal “from the
standpoint of potential liquidity events.” Ex. 1 at TF-VA0297706.
116.

In another powerpoint, Think Finance described the benefit to “spinning off non-

tribal businesses” was to “[s]eparate potential financial downsides and upsides for each business
model.” Ex. 13 at TF-VA0297648.
117.

To evade its massive liability to consumer borrowers, Think Finance completed the

spin off on or around May 1, 2014.
118.

As part of the Elevate spin-off, Think Finance distributed for zero consideration all

of the outstanding equity interests of Elevate to Think Finance stakeholders in an equal amount of
stock as they held in Think Finance. Yet, Think Finance’s shareholders paid nothing for these
Elevate shares.
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119.

This transfer of assets was part of Think Finance’s scheme to shield its assets from

creditors and enrich its owners.
120.

In sum, Think Finance carefully conceived of and carried out a plan to divest Think

Finance of its assets in order to protect the wealth of the company’s owners from anticipated
collection efforts by spinning off certain products under the Elevate umbrella. The company’s goal
at all times was to siphon off its wealth and good assets to protect it from claims from consumer
borrower creditors.
H.

Elevate and Think Finance used their shared employees, shared services, and shared
data to facilitate Think Finance’s operations
121.

Despite the spin off, Elevate continued to aid, abet, assist, and facilitate Think

Finance’s unlawful collection of the usurious and illegal debts from consumers and, in doing so,
it directly violated the prohibitions established by RICO.
122.

For example, the Elevate spin-off agreement, titled the “Separation and Distribution

Agreement,” between Think Finance and Elevate—which was signed by Ken Rees as President of
both companies and conceived of to protect Think Finance’s non-troubled assets from collection—
included a series of agreements, pursuant to which Elevate aided, abetted, assisted, and facilitated
Think Finance’s Tribal Lending Enterprise. Ex. 14 at SEQ-VT0000326.
123.

And, although Elevate took on substantially more employees than nominally

remained at Think Finance, pursuant to the “Employee Matters Agreement,” entered into by Think
Finance and Elevate (and also signed for both parties by Rees), the companies shared a significant
number of employees, who performed services for both and were thus designated “Shared Service
Employees.” See Ex. 14. This shared employees agreement allowed Think Finance to continue to
facilitate the unlawful lending scheme.

24

Case 3:20-cv-00632-MHL Document 5 Filed 09/15/20 Page 25 of 35 PageID# 506

124.

In fact, the bulk—77%—of Think Finance employees were Shared Service

Employees with Elevate, including such high-level employees as the Chief Financial Officer,
Chief Operating Officer, and Human Resources Director.
125.

As reflected in another agreement, titled the “Shared Services Agreement,” Think

Finance/Elevate’s Shared Service Employees worked on the core operations of both companies.
See Ex. 15.
126.

Specifically, Shared Service Employees provided services relating to nearly, if not

all aspects of operating the businesses, including human resources (payroll and benefits
administration, recruiting, time management, reporting and performance management, 401(k)
administration); finance (accounting, treasury services, financial analysis and reporting); facilities
management (mail distribution, janitorial services, receptionist duties, management of catering
services, office furniture, equipment, and personnel); operations (customer service, technical
writing support, assistance with operating procedures and infrastructure resources); and
information technology (“IT”) (staffing, data management services, technical support, access to
Think Finance systems, data center, and platforms). The parties jointly oversaw and split the cost
of any such shared services.
127.

Think Finance and Elevate also entered into a Data Sharing and Support

Agreement, under which the companies agreed to share data and information relating to their
respective products “to ensure a continuity of services to their respective customers.” See Ex. 16.
This agreement had four parts and was signed by Rees on behalf of both Elevate and Think
Finance. No separate consideration was exchanged for this agreement or any of its respective subagreements.
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128.

The first part, a “Data Sharing for Model Development and Validation Purposes”

agreement specifically provided for the sharing of information between Think Finance and Elevate
relating to their respective products “for the purpose of developing and validating underwriting,
verifications, response, line assignment and fraud models, processes and rules and performing
related analysis,” including borrower data furnished when applying for a loan, borrower data
obtained for the purpose of processing a loan application, borrower account repayment history,
and analysis of the foregoing.
129.

The second part, a “Fraud Mitigation and Prevention Services” agreement,

provided for the exchange of fraud data for purposes of identifying problematic loan applications,
including through the development of fraud strategies and modeling.
130.

Pursuant to the third part, a “Data Hosting Services” agreement, Think Finance

agreed to host Elevate’s data, information, documents, and files.
131.

Finally, through the “Data Connectivity Services” agreement, Elevate was given

the ability to access and connect to data bases and third-party data providers through Think
Finance.
132.

Furthermore, Think Finance provided Elevate a $75 million intercompany line of

credit at the time of the spin-off in order to provide needed working capital to Elevate. See Ex. 19.
In other words, Elevate was not financially independent at the time of the spin-off. Instead, it
depended on Think Finance’s ill-gotten gains to operate.
133.

That this $75 million line of credit was not an arms-length transaction is evidenced

by the fact that the only security pledged to Think Finance as collateral was Think Finance’s own
assets that were being spun off. In addition, “[a]ny notices, consents, waivers or other
communications required or permitted” under the agreement were to be sent to the same individual
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at the same office building with the same fax number for both companies—Ken Rees—as CEO of
Elevate and Think Finance. Id. at TCV-VT0000597-98.
134.

In sum, because many Think Finance employees with institutional knowledge of

and involvement in the company’s rent-a-tribe lending business were quickly transferred to
Elevate, Think Finance required and depended on continued involvement by Elevate and its
employees in operating its rent-a-tribe lending business, which involvement was freely and often
provided.
135.

Elevate’s involvement with Think Finance included the continued participation of

Ken Rees and other executives—while technically receiving a paycheck and working for
Elevate—controlling, aiding, and abetting the operation of Think Finance.
136.

Elevate thereby directly or indirectly aided, abetted, and/or counseled Think

Finance and the other participants in Think Finance’s rent-a-tribe Enterprise, including aiding and
abetting the “collection of unlawful debt” in violation of 18 U.S.C. § 1962(c).
137.

RICO defines “unlawful debt” as a debt that was incurred in connection with “the

business of lending money or a thing of value at a rate usurious under State or Federal law, where
the usurious rate is at least twice the enforceable rate.” 18 U.S.C. § 1961(6).
138.

Think Finance charged an interest rate far in excess of the enforceable rate

established by Virginia, Florida, and California law, and thus, Think Finance and Elevate violated
RICO’s prohibition against the collection of unlawful debt.
139.

As a result of Elevate’s participation in the Enterprise and violations of RICO,

Elevate is jointly and severally liable to Plaintiffs and the putative class members for their actual
damages, treble damages, costs, and attorneys’ fees pursuant to 18 U.S.C. § 1964(c).
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COUNT ONE:
VIOLATIONS OF RICO, 18 U.S.C. § 1962(d)
(CLASS CLAIM)
140.

Plaintiffs restate each of the allegations in the preceding paragraphs as if set forth

at length herein.
141.

Pursuant to Rule 23 of the Federal Rules of Civil Procedure, Plaintiffs bring this

claim for themselves and on behalf of a class initially defined as:
All individuals: (1) located in any state other than Nevada and Utah, (2) who took
out a consumer loan product with Plain Green prior to June 1, 2016, or Great Plains;
and (3) made a payment on the loan after May 1, 2014.
Plaintiffs are members of this class.
142.

Numerosity. Fed. R. Civ. P 23(a)(1). Based on the revenue collected from

consumers, numerosity is easily satisfied. In fact, through prior litigation and settlements involving
the Enterprise, it was revealed to plaintiffs that there are over 1 million consumers nationwide who
took out a Plain Green or Great Plains loan. Additionally, as borne out in the prior settlements, the
names and addresses of the class members are readily identifiable through the internal business
records maintained by the Enterprise, and the class members may be notified of the pendency of
this action by published and/or mailed notice.
143.

Predominance of Common Questions of Law and Fact. Fed. R. Civ. P. 23(a)(2).

Common questions of law and fact exist as to all members of the putative class, and there are no
factual or legal issues that differ between the putative class members. These common questions
predominate over the questions affecting only individual class members. The common questions
include: (1) whether Defendant conspired with Think Finance and others to violate RICO; and (2)
what is the proper recovery for Plaintiffs and the class members against Defendant for its role in
the conspiracy.
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144.

Typicality. Fed. R. Civ. P. 23(a)(3). Plaintiffs’ claims are typical of the claims of

each putative class member. In addition, Plaintiffs are entitled to relief under the same causes of
action as the other members of the putative class. All are based on the same facts and legal theories.
145.

Adequacy of Representation. Fed. R. Civ. P. 23(a)(4). Plaintiffs are adequate

representatives of the putative class because their interests coincide with, and are not antagonistic
to, the interests of the members of the class they seek to represent; they have retained counsel
competent and experienced in such litigation; and they have and intend to continue to prosecute
the action vigorously. Plaintiffs and their counsel will fairly and adequately protect the interests of
the members of the class. Neither Plaintiffs nor their counsel have any interests which might cause
them not to vigorously pursue this action.
146.

Superiority. Fed. R. Civ. P. 23(b)(3). Questions of law and fact common to the

class members predominate over questions affecting only individual members, and a class action
is superior to other available methods for fair and efficient adjudication of the controversy. The
damages sought by each member are such that individual prosecution would prove burdensome
and expensive. It would be virtually impossible for members of the class individually to effectively
redress the wrongs done to them. Even if the members of the class themselves could afford such
individual litigation, it would be an unnecessary burden on the Courts. Furthermore, individualized
litigation presents a potential for inconsistent or contradictory judgments and increases the delay
and expense to all parties and to the court system presented by the legal and factual issues raised
by Defendant’s conduct. By contrast, the class action device will result in substantial benefits to
the litigants and the Court by allowing the Court to resolve numerous individual claims based upon
a single set of proof in a case.
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147.

Defendant violated § 1962(d) of RICO by agreeing to aid, abet, assist, and facilitate

Think Finance’s RICO violations after it was spun off. Defendant’s agreement is evidenced by
inter alia, the “Data Sharing and Support Agreement,” financing agreements, a Shared Employees
agreement, and the “Shared Services Agreement.”
148.

Defendant knowingly agreed to participate in the scheme alleged herein that aided,

abetted, assisted and facilitated the making and collection of unlawful debt at more than twice the
lawful rate of interest under state usury laws.
149.

Plaintiffs and the class members were injured as a result of the Defendant’s

violations of 18 U.S.C. § 1962(d) and are entitled to treble their actual damages, which would
include any interest, fees, or other sums collected by the enterprise.
150.

Plaintiffs and the class members were injured as a result of Defendant’s violations

of 18 U.S.C. § 1962(d) and are entitled to treble their actual damages, which would include any
interest, fees, or other sums collected by the Enterprise.
COUNT TWO:
VIOLATIONS OF RICO, 18 U.S.C. § 1962(c)
(CLASS CLAIM)
151.

Plaintiffs restate each of the allegations in the preceding paragraphs as if set forth

at length herein.
152.

Pursuant to Rule 23 of the Federal Rules of Civil Procedure, Plaintiffs bring this

claim for themselves and on behalf of a class initially defined as:
All individuals: (1) located in any state other than Nevada and Utah, (2) who took
out a consumer loan product with Plain Green prior to June 1, 2016, or Great Plains;
and (3) made a payment on the loan after May 1, 2014.
Plaintiffs are members of this class.
153.

Numerosity. Fed. R. Civ. P 23(a)(1). Based on the revenue collected from

consumers, numerosity is easily satisfied. In fact, through prior litigation and settlements involving
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the Enterprise, it was revealed to plaintiffs that there are over 1 million consumers nationwide who
took out a Plain Green or Great Plains loan. Additionally, as borne out in the prior settlements, the
names and addresses of the class members are readily identifiable through the internal business
records maintained by the Enterprise, and the class members may be notified of the pendency of
this action by published and/or mailed notice.
154.

Predominance of Common Questions of Law and Fact. Fed. R. Civ. P. 23(a)(2).

Common questions of law and fact exist as to all members of the putative class, and there are no
factual or legal issues that differ between the putative class members. These common questions
predominate over the questions affecting only individual class members. The common questions
include: (1) whether Elevate participated in the operation or management of the affairs of the
Enterprise; (2) what is the proper recovery for Plaintiffs and the class members against Defendant
for its role in the enterprise.
155.

Typicality. Fed. R. Civ. P. 23(a)(3). Plaintiffs’ claims are typical of the claims of

each putative class member. Plaintiffs are entitled to relief under the same causes of action as the
other members of the putative class. Additionally, Plaintiffs’ claims are based on the same facts
and legal theories as each of the class members.
156.

Adequacy of Representation. Fed. R. Civ. P. 23(a)(4). Plaintiffs are adequate

representatives of the putative class because their interests coincide with, and are not antagonistic
to, the interests of the members of the class that they seek to represent. Plaintiffs have retained
counsel competent and experienced in such litigation, and they intend to continue to prosecute the
action vigorously. Plaintiffs and their counsel will fairly and adequately protect the interests of the
members of the class. Neither Plaintiffs nor their counsel have any interests that might cause them
to not vigorously pursue this action.
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157.

Superiority. Fed. R. Civ. P. 23(b)(3). Questions of law and fact common to the

class members predominate over questions affecting only individual members, and a class action
is superior to other available methods for fair and efficient adjudication of the controversy. The
damages sought by each member are such that individual prosecution would prove burdensome
and expensive. It would be virtually impossible for members of the class individually to effectively
redress the wrongs done to them. Even if the members of the class themselves could afford such
individual litigation, it would be an unnecessary burden on the Courts. Furthermore, individualized
litigation presents a potential for inconsistent or contradictory judgments and increases the delay
and expense to all parties and to the court system presented by the legal and factual issues raised
by Defendant’s conduct. By contrast, the class action device will result in substantial benefits to
the litigants and the Court by allowing the Court to resolve numerous individual claims based upon
a single set of proof in a case.
158.

Defendant violated § 1962(c) of RICO by participating, directly or indirectly, in the

conduct of the Enterprise’s affairs.
159.

RICO defines “unlawful debt” as a debt which was incurred in connection with “the

business of lending money or a thing of value at a rate usurious under State or Federal law, where
the usurious rate is at least twice the enforceable rate.” 18 U.S.C. § 1961(6).
160.

All of the loans made to RICO Class members included interest rates far in excess

of twice the enforceable rate in their states.
161.

Plaintiffs and the RICO Class members were injured as a direct result of the

violations of 18 U.S.C. § 1962(c) by, among other things, the payment of unlawful and usurious
rates of interest on loans made by the Enterprise.
162.

Because it participated in the affairs and operation of the Enterprise, Defendant is
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jointly and severally liable to Plaintiffs and the RICO Class for their actual damages, treble
damages, costs, and attorneys’ fees pursuant to 18 U.S.C. § 1964(c).
163.

Plaintiffs and the class members were injured as a result of Defendant’s violations

of 18 U.S.C. § 1962(c) and are entitled to treble their actual damages, which would include any
interest, fees, or other sums collected by the Enterprise.
WHEREFORE, Plaintiffs request that the Court enter judgment on behalf of themselves
and the class they seek to represent against Defendant for:
A.

Certification for this matter to proceed as a class action;

B.

Actual and treble damages relief as pled herein;

C.

Attorney’s fees, litigation expenses, and costs of suit; and

D.

Such other or further relief as the Court deems proper.

TRIAL BY JURY IS DEMANDED
Respectfully submitted,
PLAINTIFFS
By: ____/s/ Kristi C. Kelly___________
Kristi C. Kelly, Esq., VSB #72791
Andrew J. Guzzo, Esq., VSB #82170
KELLY GUZZO, PLC
3925 Chain Bridge Road, Suite 202
Fairfax, VA 22030
(703) 424-7572
(703) 591-0167 Facsimile
Email: kkelly@kellyguzzo.com
Email: aguzzo@kellyguzzo.com
Leonard A. Bennett, Esq., VSB #37523
Craig C. Marchiando, Esq., VSB #89736
CONSUMER LITIGATION ASSOCIATES, P.C.
763 J. Clyde Morris Blvd., Ste. 1-A
Newport News, VA 23601
Telephone: (757) 930-3660
Facsimile: (757) 930-3662
Email: lenbennett@clalegal.com
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Email: craig@clalegal.com
Anna Haac (pro hac vice to be filed)
TYCKO & ZAVAREEI, LLP
1828 L Street, N.W., Suite 1000
Washington, D.C. 20036
Telephone: (202) 973-0900
Facsimile: (202) 973-0950
Email: ahaac@tzlegal.com
Counsel for Plaintiffs
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CERTIFICATE OF SERVICE
I hereby certify that on this 15th day of September, 2020, I will electronically file the
foregoing with the Clerk of the Court using the CM/ECF system, which will then send a
notification of such filing (NEF) to all counsel of record.

___/s/
_______________________
Kristi C. Kelly, Esq. VSB # 72791
KELLY GUZZO, PLC
3925 Chain Bridge Road, Suite 202
Fairfax, Virginia 22030
Telephone: (703) 424-7570
Facsimile: (703) 591-0167
E-mail: kkelly@kellyguzzo.com
Counsel for Plaintiffs
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Memorandum
To:
From:
Subject:
Date:

Think Finance Board Members - CONFIDENTIAL
Ken Rees
November 2013 Performance
December 11, 2013

Financial Overview-November 2013 Performance
Despite the negative impact on company performance from the reducing tribal portfolios,
we are increasingly happy about the growth of Rise and are optimistic that it will be a big
success story in 2014. We should beat our forecast for the portolio size by year-end and
the early read on customer profitability (especially in high-line states) is exceeding
expectations.
However, the growth of new products unfortunately isn't able to trump the loss of the
older, profitable products. Hence we are still seeing declining revenues and profitability
and expect that to be the case through the middle of next year.

November Performance:
•

Rise:
It sure looks like we have a winner in Rise. Although we only cover 14 states at present
(more coming) we are showing remarkable growth. In fact, we will likely hit
in
loan outstandings less than 6 months after launch.
In addition, the customer response has been incredible. Our net promoter scores are the
highest we've seen for any product (mid-40's for new customers). Additionally, the
direct mail response rates have been significantly higher than what we've seen with
previous products.

- 1-

Confidential

TF-VA0297704

Case 3:20-cv-00632-MHL Document 5-1 Filed 09/15/20 Page 3 of 5 PageID# 519

We're also finding that the states with lower APRs like California are actually looking
like they will be some of our most profitable states due to the high lines we are giving to
consumers. This is giving us confidence to continue to increase our line sizes and
evaluate new states for Rise.
At the moment, direct mail is the channel that is working best. We have a lot of work to
get TV to perform at acceptable costs per loan but have a lot of ideas of how to improve
performance. Obviously whatever we can do to increase the state penetration and better
monetize the traffic that we can't service will dramatically improve TV performance.
Also, we need to better understand how TV spending "builds" to lower loan costs via
better brand awareness. Kevin will discuss our thinking on the subject and plans going
forward.

Great Plains Lending/Plain Green Loans/Mobiloans:
The appellate court hearing was last week and the reports are that although it was a tough
panel of judges our attorney did a great job. We will find out their decision on the
temporary injunction some time in Q 1. At this point about all we can do is hope for the
best.
As we've discussed, depending on the decision we will likely either be back in growth
mode (approval of the temporary injunction), remain relatively flat (ambiguous decision),
or shut down the program and let the portfolios dwindle down (strongly negative
decision).
Interestingly, Senator Daiche from Montana (who knows Mike Goguen) sent a very
strong letter to the head of the CFPB and the FDIC about the impact of their actions on
the Plain Green tribe (Chippewa Cree). He may actually call for a hearing on the matter
which hopefully will generate appropriate political pressure on these over-reaching
regulators.

Think Finance (UK)/Sunny:
Obviously we still struggle to get the right combination of growth and customer
profitability. Unfortunately our costs are still outstripping revenues and leading to
ongoing losses in the UK. While the affiliate channel is working well the volumes aren't
tremendous and we haven't found the right risk management model to optimize the
bigger volume channels like TV and lead generation (if only direct mail was a
meaningful channel in the UK!).
On a positive note, the UK team is starting to focus on customer profitability
enhancement initiatives that should make a sizable difference to the portfolio. In
particular they have put in place line increase programs and retention campaigns that
should drive better repeat usage of the product.
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I'm certainly not ready to give up on the UK (too many competitors who are making
solid profits) but I'm scratching my head about why it's taken us so long to turn the
corner.
MySalaryLine/Elastic

According to the president of Republic Bank (our partner) we will go live before the end
of the year. This is a long time in coming but it's exciting to finally have a nation-wide
bank product again.
The challenge of course will be defining a go-to-market strategy that delivers meaningful
growth in the near-term. I expect that it will be slow-going for a while as we determine
how to best penetrate covered employers but that once we get the channel tuned we will
see exciting performance from this product.
Regulatory:

At the moment (potentially due to the holidays) the primary pressure on the business is
the New York lawsuit and the ongoing CFPB CID response. I feel like we are managing
both issues about as well as can be expected and with a high degree of integrity and
professional ethics. We'll have a better read on the impact of these issues in QI as
discussed above.
Other:

As mentioned during the previous Board meeting we are evaluating a rather draconian
organizational change that we are referring to as "Project Exclaim." This would spin off
several products (Rise, Sunny, and Elastic) to separate the tribal and non-tribal
businesses. This will cause a fair amount of staff upheaval but is likely the right thing to
do from the standpoint of potential liquidity events. I will propose the details (and
discuss the implications) at the Board meeting on Friday.
Going Forward (December/January):

Key immediate objectives/initiative:
Push Rise growth aggressively through the end of the year
Optimize Sunny channels to improve customer profitability
Launch Elastic with Republic Bank
Project Exclaim
Please contact me if you have any questions on the Board materials in advance of our
meeting.
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Regards,

Ken Rees
Think Finance
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Kenneth Rees
Page 1
IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA
COMMONWEALTH OF PENNSYLVANIA
BY ATTORNEY GENERAL JOSH
SHAPIRO,
Plaintiff,

*
*
*
*
*
VS.
*
*
THINK FINANCE, INC., et al., *
Defendants.
*

Civil Action
No. 14-7139-JCJ

****************************************************
ORAL AND VIDEOTAPED DEPOSITION OF
KENNETH REES
MAY 8, 2018
****************************************************

DEPOSITION of KENNETH REES, produced
as a witness at the instance of the Plaintiff, and
duly sworn, was taken in the above-styled and
numbered cause on the 8th day of May, 2018, from
9:08 a.m. to 5:46 p.m., before Christy R. Sievert,
CSR, RPR, in and for the State of Texas, reported by
machine shorthand, at the Fort Worth Club, 306 West
7th Street, Fort Worth, Texas 76102, pursuant to the
Federal Rules of Civil Procedure and the provisions
stated on the record or attached hereto.

WWW.KLWREPORTERS.COM

Case 3:20-cv-00632-MHL Document 5-3 Filed 09/15/20 Page 3 of 6 PageID# 548

Kenneth Rees
Page 23
1

after I got on board and we started doing more focus

2

groups with customers.

3

But -- but to your -- to your exact point,

4

yes, the idea of ThinkCash was to move away from the

5

idea of it being a payday loan company and it being

6

a financial services company serving nonprime

7

customers.

8

Q.

9

Then at some point, I believe -- well, I

think -- I think it was Chris Lutes who told us

10

this, but let me ask you:

11

the venture capital came in and enabled you to pay

12

off Stinson and the early -- the early investors; is

13

that right?

14

MR. SCHEFF:

15
16

There was a point where

Object to the form.

You can answer the question.
A.

So when I came on board, I thought it was

17

important to have a more professional equity

18

sponsorship for the company.

19

flow positive at the time.

20

capitalists put in their money, it goes to fund

21

operations.

22

money, it was primarily to -- to pay the founders of

23

the company, Stinson and Harvison.

24

didn't cashout, by any stretch of the imagination,

25

but the funds that came in were really used to buy

The company was cash
Typically, when venture

In this case, when they put in their

WWW.KLWREPORTERS.COM
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Kenneth Rees
Page 24
1

parts of the ownership of Stinson and 7HBF.

2

BY MR. ACKELSBERG:

3

Q.

7HBF being the Harvison family fund, right?

4

A.

That's correct.

5

Q.

So when you arrived at PayDay One, was --

6

was Jason Harvison already -- already there?

7

A.

He was.

8

Q.

Okay.

9
10

And what was his job there when you

arrived?
A.

I actually don't know exactly what he was

11

working on.

12

joined, and oftentimes people had a number of hats.

13

But he was someone who impressed me as a -- as a

14

talented young guy, and it ended up being something

15

he took on a number of roles within the company from

16

compliance roles to operations to product

17

leadership.

18

Q.

There was only about 20 people when I

I've read some things that you've written

19

talking about the path from startup to -- to a

20

public company, which is, obviously, a very

21

impressive path.

22

mind, how long did the startup -- the startup phase

23

last?

24

were at 20 people there, that it's still in startup

25

mode.

What -- in your -- in your own

What was the -- I mean, I assume when you

At what point, in your mind, was it something
WWW.KLWREPORTERS.COM
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Kenneth Rees
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1

A.

So I'll walk through the history as I

2

remember it.

3

going to be terminating the program.

4

was representing a very significant part of the

5

revenue and net income of the business.

6

We were notified by FBD that they were
The program

We assembled the executive team together

7

that weekend to look at a wide variety of things to

8

do.

9

product, adding new ones.

Continued to grow the -- the existing nonbank
We looked at

10

opportunities in the UK.

11

opportunities even outside of credit.

12

moved down a path of -- and including a tribal lend,

13

which is something we hadn't really evaluated in the

14

past.

15

opportunities, began looking into them.

16

We looked at new product
And sort of

So we took all of those potential business

We actually ended up doing all of those

17

things.

You know, we bought a company in the UK.

18

We launched a prepaid debit card.

19

rent-to-own product.

20

consumer product to grow that more aggressively.

21

And then -- but as we were evaluating all the

22

alternatives -- I'm sorry if I'm doing too much

23

here --

We launched a

We enhanced the direct

24

Q.

That's okay.

25

A.

-- but I'm hoping this provides some of
WWW.KLWREPORTERS.COM
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Kenneth Rees
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1

intermediaries in between.

As we saw the final

2

proposed documents coming from -- from the tribe,

3

they had the sort of management company that the

4

tribe was using --

5

Q.

MacFarlane Group?

6

A.

I don't know which entity it was.

It

7

was -- it was one that Mark Curry was associated

8

with.

9

or anyone else.

I don't know if it was The MacFarlane Group
But -- but there was a business

10

entity that we were to be contracting with as

11

opposed to directly with the tribal lending entity,

12

and we didn't think that was a smart way to do

13

business.

14

Q.

And the -Why not --

15
16
17

MR. SCHEFF:

Let him finish the

answer, please.
A.

You know, we -- we felt we had a business

18

model that, you know, A, it worked well.

It had had

19

FDIC -- in our minds at least, an FDIC sort of stamp

20

of approval on it because it had gone through FDIC

21

examination.

22

possible.

23

didn't feel like we'd be working directly with

24

that -- that, you know, tribal lending entity, it

25

just didn't feel like the right relation- -- I mean,

We wanted to replicate that as much as

And having another entity where also we

WWW.KLWREPORTERS.COM
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FINANCE

Emergency ash Lending Source of Tribal evenue

ew

February 2011
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nline emergency cash lending represents a
significant oppo uni for increased tribal revenue

Think Finance has a unique turnkey solution for
helping tribes en r this lucrative market

Using Think Finance technology and services, tribes
can genera millions of dollars in cash flow with no
investment in chnology, lending capi I, or marketing
cos , and with no risk of loss
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Tribal entities that partner with Think Finance can quickly
generate millions of dollars in profit

l11lll11li11 liam

l111jmmlmll l1ilm l111lil

$10mm

$1.7M

$25mm

$3.8M

$50mm

$5.5M

· Turn-key solution includes technology, marketing, risk management,
compliance support, and access to capital funding
· Up and running 90 days from signed contracts
· Previous lenders have grown their portfolios > $50MM in 3 years
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• Overdraft Protection
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65°/o female
HH income $25K-$50K
Jobs and bank accounts
Young, well educated

Payday Loans

Unexpected bills (36%)
Medical/Car (23%)
Avoid overdrafts (20%)

Online channel growing
much faster than brick and
mortar
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''

Think Finance provides a complete technology, marketing, and
risk management platform to serve the 60 million consumers
whose needs are not being met by traditional banking products.
Industry Innovator
•First to offer a fully
automated loan process

Proven Track Record
•Over 1 million customers
since 2002

Strong Financials
•$200+MM in 2010 revenue
•Profitable since 2003

•Diversified product portfolio
• Installment loans
• Paydayloans
• Open-end credit

•$2.5 billion in loans
•Top tier investors
•Multiple financial partners
(bank and tribal)

•Leading technology and risk
platform
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•Multi-product, multi-partner cpabilities
•Millions of transactions processed to date

•100,000 applications monthly
•Multiple channels (online and offline)

•Experience from $2.5B in loans & 1 MM
customers
•8th generation score development

•Up to $150MM facility
•Eliminates balance sheet risk

•Multiple successful FDIC and state exams
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Payday loans up to $1000
- Great rate guarantee
- First no-fax payday loan
- In market since 2002

Installment loans up to $2500
- Rates from 36%-360°/o
- Terms from 4-24 months
- In market since Feb 2007

Open End Credit on Prepaid Cards
- Flat fee (no APR)
- Available to both banked and unbanked
- In market since June 2009

TF-VA0290550
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Customer Satisfaction Scores for Think Finance Products
100%

80%

Top 3 Box = 94%
60%
48%

40%

20%
9%
3%

2%

0%

1%

Neither
satisfied nor
dissatisfied

Somewhat
dissatisfied

Very
unsatisfied

Extremely
dissatisfied

0%
Extremely
satisfied
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Very satisfied

Somewhat
satisfied
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. Better value proposition than traditional payday loans
. Extensive experience with bank partner
. Tribal lender coming live shortly

Average Payday Loan

I
I1
I2
I3

st

Installment Loan

360% APR

40% off payday rates

nd

Installment Loan

240% APR

60% off payday rates

rd

Installment Loan

120%APR

80% off payday rates

th

Installment Loan

60% APR

90% off payday rates

14
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I ! oan Cost&. Terms I

My Accou11t

Contact

I.JP,

Bank Holiday Feb 21st

oose Us?
1. The loan amounts are larger

2. The loa,, fees are less

3. You can pay over time

J.

Complete our easyand secure application

Loan amounts are larger
Unfortunately, life"• surpris- aren't hm!ted to $500 • that'" "'1y -

With our •imple »!'Id secure onl1r,e application, it's

offer from $250 •

S:1,000 for your fif'lt teen and up to $2,500 on yeur futura loans,

fa•t h,iule-free and c<mfidantial,

2.

tnterest rates are typically lower
Get an answer in

seconds*

No ,.,.1t1ri,i .. No ar,t1cipat1an, You'll kno,,. yo•,r

appro, ..d fo•n amount in " matter of 5acorid5,

S.

pa·1d•·1 loan. Ma•t impoctllntty, H you becom• •llglble for larger future lo1tns, you'll
qu•lify for even lo_, interest rates!

Pay over time
See cash in your account

as soon as

tomorrow!

If you are iiP!HOved,. - wtll depa1it your lo•n funds
as: early as: the next bt.J&ln4!·5S day· (for tramutcbons
completed b~ 6 p,rn. ET)•.

Confidential

The iriterest on our loans ,s typlc.•tfy slgnific•ntly le•• th•n the f••ll you'd P•Y or, "

-•ks ••

With .a G,eat ?l•ins !oan, you can pay your loan back over time, not in 2
you would l'llth a p,ayday loan! Your t•rms c•n rang• from <4 to 2<4 montha,
d•p•nding on your loan an101.mt, a11d thMto's no prepayment penalty., For axarnpl<t, a
$600 loan at 32'4,.10'111 would usually have 12 bi·-ekly paymenbl of $98,96:. Pavday
loans typically have APRs of ,00.0011. or mor<t,
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Alre11dy a Customer?
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I

Loan Cost & Terms

I

My Account

»

login

I Contact Us

Application
L Applv For A Loan

Step 1. F1U out the
application below

2.
:;,
4.
5,

Select Loan Amount
Confirm Payment Schedule
Sign Your Lo·an Agreement
We'll Verify Your lnform1't1on 3. Send Your Cash

Welcome to Great Pldins lendin<J
It only takes a few moments to apply; it's simple, quick and completely confidential. Simply fill out the
1nformat1on below and submit your application to find out if •you're approved.
Note: You understand that this appltcation w11! be retained in accordance with regulatory requirements,
whether or not it's approved.

PERSONAL INFORMATION
First Name

Middle Name

Last Name

Date Of Birth

Social Security Number

Re-Enter Social Security Number

Driver's License/State ID

State Of Issue
V

CONTACI INFORMATION
Email Address

Confirm your Email Address

How long have you had your email address?
Year(s)

Month(s)

Home Address

Suite/ Apt

11:

~)

Confidential
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»
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M

Welcome Back,

ccount

Mtehelle.

The details and payment schedule of your current loan are shown below.
1 o cha1·,qe your ne~t paym£mt, due on 2 •21/ 2011, chck on 'Pay Option<.

I OAN DElAII S
Loan Id:
Loan Start Date:

PAVMENI SOfl:.DIILE
70000013

2/17/2011

Your next 4 scheduled payments are
tis ted below.
Mon, Feb 21, 2011

S116.37

Current

Fri, Mar 18, 2011

$116.37

Current Pnnctpal Balance:

$700.00

Fri, Apr 01, 2011

5116.37

Accrued Finance Charges:

$6.23

Fri, Apr 15, 2011

$116.37

Original Loan Amount:
Loan Status:

$700.00

View Entire· Payment Schedule and Loan
~

.::! Secure Online Session

Confidential
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•Website/web ads

•Search Engines

•Radio/TV/Print

•Brand Development

•On-going Marketing reviews

•Website feeds
•Call Center management

•Periodic application reviews and daily prefunding approval

•Credit scoring
•Underwriting process
•Processing software

•Loan Amounts

•Score cut-offs

•Risk parameters

•U/Wreviews

•Daily loan funding via ACH
•Process payments via ACH

•Website/email
•Call. Center management

•Vendor managemE!nt
•Payment plans

Confidential

•Fund loans (sold to 3rd party after 2 days)

• Verifications occur on tribal land (tribal
jobs created)

•Not Applicable
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High-Level Program Plan

• Select brand
• Execute key
name
contracts
• Review project • Establish new
plan
tribal corporation
• Identify key
• Establish tribal
resources
finance code

Confidential

• Design new
website
• Configure
system for
program
specifics

• Hire and train
key staff
•Setup bank
accounts and
vendor
agreements
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"Indian tribes are domestic governments" and there re subject to the
express abrogation of sovereign immunity. Krystal Ene y Co. v.
Na ·o Nation, 357 F.3d 1055 (9th Cir. 2004)
An Indian tribe has sovereignty and is immune from suit in a state court
unless that immunity has been specifically abrogated by the United
States Congress or clearly waived by the tribe. C & L Ente rises, Inc.
v. Citizen Band Potawatomi Indian Tribe of Oklahoma, 532 U.S. 411
(2001)
As a matter of deral law, a tribe is subject to suit only where
Congress has authorized the suit or the tribe has waived its immunity.
See, e.g., Three Affiliated Tribe, 476 U.S. 877

Confidential
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Typical Tribal Deal Structure

· $etvicing/
CoUections

SERVICING
AGREEMENTS

SELLS LEADS
& LICENSES
BRAND

LICENSES IT
& RISK MGMT
SERVICES

Confidential

Loan
Investors

$150MM COMMITTED
TO TRIBAL LENDING

PURCHASES LOANS (12 DAY LAG)
PROVIDES REVENUE
SHARE TO TRIBE

ORIGINATES LOANS

SERVICING
AGREEMENTS
(CAN BE BROUGHT
IN-HOUSE TO
PROVIDE JOBS ON
RESERVATION)
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TRADEMARK AND URL ASSIGNMENT AGREEMENT
This Trademark and URL Assignment Agreement (this “Agreement”) is entered into and effective as
of the date of the last party to sign (“Effective Date”) by and between Tailwind Marketing, LLC
(“Tailwind”) and Great Plains Lending, Inc. (“GPL”). Tailwind and GPL constitute the ‘Tarties”,
and each may be referred to individually as a “Party.”
Recitals
WHEREAS, Tailwind is a limited liability company organized and existing under the
A.
laws of the State of Delaware.
B.
WHEREAS, GPL is a business entity duly organized and existing under and
recognized by the laws of the Otoe-Missouria Tribe.
C.
WHEREAS, Tailwind owns the URL www.greatplainslending.com (the “GREAT
PLAINS URL”).

D.
WHEREAS, Tailwind wishes to assign and transfer the GREAT PLAINS URL to
GPL, and GPL wishes to purchase such GREAT PLAINS URL from Tailwind.
NOW THEREFORE; in consideration of the foregoing recitals, the mutual covenants set forth
herein, and other good and valuable consideration as set forth herein, Tailwind and GPL agree as
follows:
Agreement
ASSIGNMENT TO GPL. Tailwind hereby inevocably assigns, sells and transfers to
1.
GPL all rights, title and interest in and to the GREAT PLAINS URL, together with the entire
goodwill associated therewith and symbolized and represented by the GREAT PLAINS URL,
together with all common law and United States state, federal, and foreign and worldwide rights
therein and associated therewith, if any, and the full rights to enforce and recover for damages and
profits for past infringement, dilution, unfair- competition, passing off, or any other intellectual
property right violation related thereto, or future infringements or damages related to enforcement
thereof. Tailwind shall promptly execute all documents when reasonably requested and provided by
GPL to perfect or record any such assignments or transfers, without any further additional
consideration or payments, but at the expense of GPL for any reasonable out-of-pocket expenses
such as notary or legalization fees. Tailwind shall also execute the separate non-confidential
“Assignment” at Attachment A at the same time it executes this Agreement, duplicate originals of
each of which shall also be delivered to GPL.
2.
PURCHASE BY GPL. In consideration for assignment and transfer of ownership
rights to the GREAT PLAINS URL, GPL agrees to pay Tailwind an amount equal to One Hundred
Dollar's (US$100.00), payable in full within thirty (30) days of the Effective Date.
REGISTRATION OF TRADEMARK. Tailwind shall assist GPL in registering
3.
"Great Plains Lending" as a trademark (the "GREAT PLAINS MARK"). Such assistance shall
include retaining counsel on behalf of GPL in connection with obtaining such registrations and
paying all fees and costs incurred in connection therewith including all registration and filing fees.
11936.0l5.t662418v4
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GPL understands and agrees that even with the assistance of Tailwind, the United States Patent and
Trademark Office or other applicable authority may not grant or issue a registration to GPL for the
GREAT PLAINS MARK.
4.
TAXES. RECORDING. DOCUMENTARY AND TRANSFER FEES. Each Party is
solely responsible and liable for filing and recording the transfer and assignment of ownership of the
trademarks it receives under this Agreement. Each Party is solely responsible and liable for payment
of any sales taxes, transfer taxes, assignment taxes, documentary taxes, recording fees, documentary
fees, transfer fees, duties, stamp taxes, value added taxes, registration taxes, assignment fees, transfer
costs, notarization costs, authentication costs, certification costs, apostille costs, or legalization costs
imposed on it in connection with the assignments under this Agreement.

5.
RIGHT OF FIRST REFUSAL. If any of the agreements identified in Attachment B
expires or is terminated, then GPL shall notify Tailwind of such expiration or termination in writing.
For a period of sixty (60) days from receipt of such notice. Tailwind shall have a right of first refusal
to purchase the GREAT PLAINS MARK and repurchase the GREAT PLAINS URL, in each case
together with the entire goodwill associated therewith and symbolized and represented thereby, for
an amount equal to One Hundred Dollars (US$100.00) ("Purchase Price") in cash. For purposes of
this Section 5, notice shall be sent either by facsimile to 817-546-2788 or by Federal Express to
Think Finance, Inc., Attention: Ken Rees, 4150 International Plaza, Suite 400, Fort Worth, Texas
76109 and with a copy to: Coblentz, Patch, Duffy & Bass LLP, One Ferry Building, Suite 200, San
Francisco, California 94111 Facsimile: 415-989-1663 Attn. Paul J. Tauber.
6.
CONFIDENTIALITY. The Parties shall keep this Agreement strictly confidential to
the extent permitted by law, provided that each Party may provide a copy of this Agreement to any
third party conducting due diligence with respect to such Party provided that such third party enters
into a confidentiality agreement with the disclosing Party. The attached Assignment agreement, and
the terms thereof, shall be public and not confidential.
7.
BREACH. Subject to the provisions of Section 14, if a Party believes that the other
has breached this Agreement, then such Party shall so notify the allegedly breaching Party in writing.
The Party alleged to have breached shall have thirty (30) days from the receipt of the notice to cure
the alleged breach and to notify the non-breaching Party that the cure has been effected. If the
alleged breach is not cured within thirty (30) days from the receipt of the notice, then the non
breaching Party shall have the right to pursue its remedies, including injunctive relief, damages,
costs, attorney’s fees, and any other available equitable and legal relief.

ENTIRE AGREEMENT AND MERGER. This Agreement and any attachments or
exhibits hereto constitute the entire agreement between the Parties with respect to the subject matter
hereof, and supersedes any and all prior writings or oral discussions or agreements regarding the
matter described in the Recitals herein. No Parfy has entered into this Agreement based upon any
oral or written promise, representation, warranty or covenant not included herein. This Agreement
constitutes a binding conttact between the Parties and shall not be amended, rescinded or otherwise
modified without the express written consent of all Parties. No oral modification is permitted.
8.

9.
WAIVERS. The failure by any Party at any time to require performance of any of
the provisions of this Agreement will not affect such Party’s right later to require such performance.
No written waiver in any one or more instances will (except as stated in such waiver) be deemed to

11936.015.16624I8v4

2

TF-VA000618

Case 3:20-cv-00632-MHL Document 5-6 Filed 09/15/20 Page 4 of 9 PageID# 587

be a further or continuing waiver of any such condition or breach in other instances or a waiver of
any condition or breach of any other term, covenant, representation or warranty.
10.
SUCCESSORS AND ASSIGNS. This Agreement is binding upon the Parties, their
agents, affiliates, successors, licensees and assigns.
11.
VALIDITY. If any provision of this Agreement is found to be contrary to law, then
the remainder of this Agreement shall be considered valid and enforceable. If any provision of this
Agreement is held to be void or unenforceable, in whole or in part, the court or tribunal so holding
shall reform the provision to make it enforceable while maintaining the spirit and goal of the
provision and if the court or tribunal finds it cannot so reform that provision, such provision or part
thereof shall be treated as severable leaving valid the remainder of this Agreement.
12.
SURVIVABILITY.
All obligations, representations and warranties in this
Agreement shall survive its execution and the performance of its terms and conditions.
13.
AUTHORITY. The signers of this Agreement represent and warrant that they have
the full power and authority to enter into this Agreement on behalf of the named Parties, and to
execute this Agreement on behalf of the named Party specified.
14.
DISPUTE RESOLUTION. If either Party believes that the other Party has breached
this Agreement, or in the event of any dispute hereunder including, but not limited to, any dispute
over the proper interpretation of the terms and conditions hereof, the following procedures may be
invoked:
The goal of the Parties shall be to resolve all disputes amicably and
(a)
voluntarily whenever possible. The Party asserting breach or seeking an interpretation of this
Agreement first shall serve written notice on the other Party. The notice shall identify the specific
Agreement provision alleged to have been violated or in dispute and shall specify in detail the
asserting Party’s contention and any factual basis for the claim. Representatives of the Parties shall
meet within thirty (30) days of receipt of notice in an effort to resolve the dispute;
Either Party may refer a dispute arising under this Agreement to arbitration
(b)
under the rules of the American Arbitration Association ("AAA"), subject to enforcement or pursuant
to review as provided in this Section 14 by a federal district court. The remedies available through
arbitration are limited to enforcement of the provisions of this Agreement. The Parties consent to the
jurisdiction of such arbitration forum and court for such limited purposes and no other, and each
waives immunity with respect thereto. One (1) arbitrator shall be chosen by the Parties from a list of
qualified arbitrators to be provided by the AAA. If the Parties cannot agree on an arbitrator within
ten (10) business days, then the arbitrator shall be named by the AAA. The expenses of arbitration
shall be borne equally by the Parties. The arbitrator shall apply Otoe-Missouria substantive law or, if
not applicable, the substantive laws of the State of Oklahoma as well as the Federal Rules of Civil
Procedure;
The Party asserting breach or seeking an interpretation of this Agreement
(c)
under* this Section 14 shall be deemed to have certified that to the best of such Party’s knowledge,
information, and belief formed after reasonable inquiry, the claim of noncompliance or the request
for interpretation of this Agreement is warranted and made in good faith and not for any improper
purpose, such as to harass or to cause unnecessary delay or the needless incurring of the cost of

11936.015.1662418v4
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resolving the dispute. If the dispute is found to have been initiated in violation of this Section 14,
then the arbitrator, upon request or upon his or her own initiative, may impose upon the violating
Party an appropriate sanction, which may include an award to fee other Party of its reasonable
expenses incurred in having to participate in the arbitration;
Either Party may bring an action in a federal district court for fee de novo
(d)
review of any arbitration award under Section 14(c). The decision of fee court shall be subject to
appeal. Each Party hereby waives any claim of immunity and consents to suit therein for such
limited purposes. The Parties hereby acknowledge that this express waiver extends only to actions
brought by Tailwind, its successors and assigns (and not any other party) against GPL for claims of
any kind arising under this Agreement. Nothing herein shall be constmed to authorize a money
judgment other than for damages for failure to comply wife an arbitration decision requiring fee
payment of monies.
15.
COUNTERPARTS. This Agreement may be executed in counterparts with the same
effect as if the signatures to each were upon fee same instrument. Signatures received by facsimile,
PDF file or other electronic format shall be deemed to be original signatures.
■signature page follows>

11936.015.1662418v4
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IN WITNESS WHEREOF, the Parties have executed this Agreement on the dates set forth below.
Dated: February 2^ ,2011

TAILWIND MARKETING, LLC
Signed:
Name:
Title:

Dated: February o? j, 2011

GREAT PLAINS LENDING, INC.
Signed:
Name:
Title:

11936.015 1662418v4
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ATTACHMENT A

URL ASSIGNMENT
WHEREAS, Tailwind Marketing, LLC, a limited liability company, with its principal place
of business at 4150 International Plaza, Suite 400, Fort Worth, Texas 76109 ("Assignor"), is the sole
owner of the entire right, title and interest in the URL registration listed in Exhibit A, attached hereto
(the "URL"); and
WHEREAS, Great Plains Lending, Inc. is a business entity duly organized under and
recognized by the laws of the Otoe-Missouria Tribe ("Assignee"), is desirous of acquiring the entire
right, title and interest in and to the said URL, throughout the world, including the good will
represented by the URL.
NOW, THEREFORE, for good and valuable consideration, the receipt for and sufficiency of which
is hereby acknowledged, Assignor does hereby sell, assign, transfer and set over unto the Assignee,
its legal representatives, successors, and assigns, the entire right, title and interest in and to said URL,
together with the entire goodwill associated with and symbolized by such URL, together with all
rights and privileges granted and secured thereby, including the right to sue for all causes of action
related to the URL, and the light to sue in Assignee's own name and to recover for any damages and
profits for past infiingement, unfair competition or passing off, said rights to be held and enjoyed by
said Assignee, for its own use and benefit and for the use and benefit of its successors, assigns or
other legal representatives as fully and entirely as the same would have been held and enjoyed by
said Assignor if this Assignment and sale had not been made; and
Assignor also hereby agrees with said Assignee that Assignor will not execute any writing or
do any act whatsoever conflicting with these covenants and agreements, and that it will, at any time
upon request without further or additional consideration but at the expense of said Assignee, execute
such additional assignments and other wtiting and do such additional acts as said Assignee may deem
necessary or desirable to perfect, secure, record, and register said Assignee's enjoyment of this grant,
it being understood that the foregoing covenant and agreement shall bind assigns and legal
representatives of Assignor and inure to the benefit of the assigns and legal representatives of
Assignee.
IN TESTIMONY WHEREOF, we have hereunto set our hands.
TAILWIND MARKETING, LLC
Date: February

l.J 2011

~~=:--~~~-------_-_-_-:._~~~

By:

Name:
Title:

11936.0!5.1662418v4
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EXHIBIT A
URL
URL
Greatpla.inslending.com

l 1936.0IS.16624l!lv4

Registrar
Network Solutions

7

TF-VA000623

Case 3:20-cv-00632-MHL Document 5-6 Filed 09/15/20 Page 9 of 9 PageID# 592

ATTACHMENT B
AGREEMENTS
1.
Loan Purchase Agreement, dated on or about February 28, 2011, by and between GPL and
GPL Servicing Ltd., a Cayman Islands company.
2.
Marketing Agreement, dated on or about February 28, 2011, by and between GPL and
Tailwind.
3.
License and Support Agreement, dated on or about February 28, 2011, by and between GPL
and TC Decision Science, LLC, a Delaware limited liability company.
Consulting and Services Agreement, dated on or about February 28, 2011, by and among
4.
GPL, TC Decision Sciences, LLC and Sentinel Resources, llC.

11936.0l5.l 662418v4
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Message
From:

Ken Rees [/0=RAYDAY0NE/0U=FIRST ADMINISTRATIVE GROUP/CN=RECIPIENTS/CN=KREES]

Sent:

2/24/2011 11:33:04 PM

To:

Ben Mead [/0=PAYDAY0NE/0U=EXCHANGE ADMINISTRATIVE GROUP
(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=Bmead]; Michelle Nguyen [/0=PAYDAYONE/OU=First Administrative
Group/cn=Recipients/cn=MNguyen]; Jason Harvison [/0=PAYDAYONE/OU=First Administrative
Group/cn=Recipients/cn=jharvison]

CC:

Sarah Fagin Cutrona [/0=PAYDAYONE/OU=First Administrative Group/cn=Recipients/cn=SCutrona]; Chris Lutes
[/0=PAYDAYONE/OU=First Administrative Group/cn=Recipients/cn=CLutes]; Scott Greever
[/0=PAYDAYONE/OU=EXCHANGE ADMINISTRATIVE GROUP (FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=Sgreever]

Subject:

Signed URL assignment doc

Attachments:

Executed URL Agreement.pdf

All,
We finally got the signed agreement from the tribe (attached).
Gentlemen - start your engines!!
Ken Kens
Chief Executive Officer
P/F:S17-546"2788 | ThinkFinance.com
4150 Internationa! Plaza, Suite 400, Ft Worth IX 76109
Privileged sod Confidential, This e-maii, and any attachments thereto, is intended oniy for use by the addresseefsi named herein and may contain privileged
and/or confidential Information. If yon have received this e-mail in error, please notify me immediately by a return e-mail and delete this e-mail. You are
hereby notified that any dissemination, distribution or copying of this e-mai! and/or any attachments thereto, is strictly prohibited.
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approved and we reviewed it and we approved it.
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request from Think Finance for a change control?

Q.

And when you say "they," in that answer

are you referring to Think Finance or one of its
affiliates?
A.

Yes.

Q.

And was it general practice -- okay. Let

me just take a step back here. Was the general
practice that -- let me ask the question
differently.
What was Plain Green's role in change
controls?
A.

Review and approval, I guess, that's it.

Q.

I'm sorry, I couldn't get the last couple

words of your answer.
A.

I said review and approval and that was

Q.

And when you were CEO of Plain Green,

it.
were you the person in charge of reviewing
proposed change controls?
A.

Yes.

Q.

And when Mr. Rosette was CEO, was he the

one in charge of that?
A.

Yes.

Q.

And what would -- when you were CEO of

Plain Green, what would you do when you received a
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sometimes the Think Finance -- like I said,
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comfortable with anyone else, I would suggest we

depending on what it was, they would send to the
attorneys as well.
Q.

And when you were at Plain Green what was

your understanding about whether Think Finance or
its affiliates could implement a change control
without the approval of Plain Green?
A.

It wasn't supposed to happen. So, I

can't say whether or not it did happen or not.
Q.

Okay. But the general practice, the way

it was supposed to happen, what was?
A.

To send it to us first.

Q.

I'm sorry, could you repeat that answer?

A.

To send it to us first.

Q.

Right. And then what happened after they

sent it to you?
A.

Review it and approve it.

Q.

And that was supposed to take place

before any change control was implemented; is that
correct?
A.

Yes.
MR. ELLIS: Okay. This is probably a

good time for a break. We've been going a little
more than an hour, and I've sort of reached a good
breaking point in my outline. If that's

50
A.

Depending on what it was, I may send it

to the attorneys, but if it wasn't a major issue,
then I would sign it and a send it back.
Q.

Did you ever ask questions about change

controls?
A.

Nothing specific that I remember.

Q.

Do you recall whether Mr. Rosette ever

asked questions about change control, before he
stepped back?
A.

Apparently, he did, yes.
MR. GUZZO: Objection, lack of

foundation.
BY MR. ELLIS:
Q.

You said something about your attorneys,

what was the role of Plain Green's attorneys with
change controls?
A.

They didn't necessarily have to review

all of the change controls. I mean, like I said,
depending on what it was related to and how
serious, what the impact was, then they had no
role.
Q.

Who made the discussion whether to

consult with attorneys regarding a change control?
A.

Sometimes we did, Neal and I, or else

Baldwin Court Reporting Services

52
take a break now.
THE VIDEOGRAPHER: We're going off the
record at 11:47 AM.
(Recess taken at 11:47 AM.)
(Back on the record at 12:13 PM.)
THE VIDEOGRAPHER: We are going back on
the record at 12:13 PM.
BY MR. ELLIS:
Q.

Thank you. Ms. Raining Bird, can you

hear me okay?
A.

Yes.

Q.

Okay. Ms. Raining Bird, have you ever

heard the phrase rent a tribe?
A.

Yes.

Q.

What is your understanding of what that

phrase means?
A.

Basically, I guess, it kind of goes back

to when Indian gaming started and certain
developers or business owners or whatever, were
utilizing the Tribe to bypass state laws, and they
would pay the Tribe, you know, a minimum amount of
money so that they can do business on the
reservation.

(406) 879-8084
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tribe used in connection with Plain Green?
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BY MR. ELLIS:

55

A.

Yes.

Q.

What did you hear in that regard?

A.

I guess the percentage that we received

being, being so low compared to the amount of
money that the business owners or the investors
were receiving, you know, it was just -- I guess,
with gaming, the business -- or the Tribe should
be 51 percent owner, and it should be 51 percent
owner and then their 49 percent. So, it's just
the percentage, just related to the percentage
that we received.
Q.

Okay. I'm going to just read a

statement, and I would like you tell me whether
you agree, disagree, agree in part, disagree in
part with the statement I'm going to read. Okay.
MR. GUZZO: Objection.
BY MR. ELLIS:
Q.

When you worked at Plain Green you and

other members of the Tribe were mere figure heads,
who had no involvement in or control over any
aspect of the business of Plain Green, do you
agree -MR. GUZZO: Objection.
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documents, all the documents were created, I
guess, there wasn't a whole lot of room to
negotiate on a lot of the things, so. . .
Q.

Okay.
MR. ELLIS: I'd like to ask the court

reporter to put the document we talked about on
the record. It's the Chippewa Cree Tribe
financial and compliance audit report, year end is
September 30, 2011. I would like to ask the court
reporter to mark that as Exhibit 10.
(Off the record discussion.)
(Exhibit 10 marked for identification.)
BY MR. ELLIS:
Q.

Ms. Raining Bird, do you have Exhibit 10

in front of you?
A.

Yes.

Q.

Have you seen Exhibit 10, before?

A.

I'm not sure.

Q.

All right. Let me just ask you to turn

to Page 9 of Exhibit 10. There's page numbers at
the very bottom.
A.

Actually Page 9 is missing. Yeah, Page 9

is missing.
Q.

I gave you the wrong date. I'm on Page

A.

Okay.

Q.

Page 8, at the top of it states, it just

8.

54
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1
Q. -- do you agree or disagree in part with
2
that statement?
3
A. Yeah, I agree.
4
Q. Is this entirely true?
5
A. Well, I meant, on the surface, I guess we
6
had some control, but really we didn't.
7
Q. When you say, you had control but you
8
didn't, what do you mean?
9
A. Just like I said, we didn't have the
10
ability to negotiate the percentage, because, you
11
know, it was that's what you're going to get, you
12
know, and if we don't accept it, then there's
13
other tribes that would be happy to take it. You
14
know, I meant, things like that.
15
If we didn't approve something then our
16
bosses would be called and, you know, it would
17
just come down on us. If we took our time in
18
getting something signed, or if we didn't get
19
something done within a certain timeframe or
20
whatever timeframe they -- we were given, then our 21
bosses would be called, which was the tribal
22
council or the Board, and then we would have
23
pressure put on us by them.
24
So, we didn't create any of these
25
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reads Chippewa Cree Tribe statement of activity
year end September 30, 2011. Are we looking at
the same page, it says 8 at the bottom?
A.

Yes.
MR. BYRNE: Hey, I got a question, my

version of the document there is no Page 9. There
is no Page 11.
MR. ELLIS: I think there may be a
copying problem. I'm only going to ask a question
about Page 9 -- Page 8. I keep saying Page 9.
Let me just go ahead and ask my question about
Page 8, and if there's a problem with the document
we can do that later.
MR. BYRNE: Yeah, and I don't know if
that's true, because you're asking about
consolidated -- you're asking about financial
statements, and they would need to all be put
together, and not having the right pages,
particularly for a document that hasn't been
produced to us, is particularly problematic,
because Page 9, might have all of the important
information on it.
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BY MR. GUZZO:
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foundation.

Q.

87

Okay.
MR. ELLIS: Excuse me, could I have the

witnesses answer read back. I was objecting and I
couldn't hear her answer.
THE WITNESS: I said no.
BY MR. GUZZO:
Q.

Okay. And so during your tenure as the

chief operations officer and as the chief
executive officer of Plain Green, you don't think
Think Finance shared your vision of wanting to
take on more responsibility; is that right?
A.

No, they did not.
MR. ELLIS: Objection.
(Whereupon, the Court Reporter
interrupted for clarification.)

BY MR. GUZZO:
Q.

And, would it be fair to say, that Think

Finance actually wanted to keep the Tribe in the
dark so you guys could not take the business over
yourselves?
A.

Yes.
(Whereupon, the Court Reporter
interrupted for clarification.)
MR. ELLIS: Same objection, lack of
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A.

Yes.

Q.

And so did Plain Green use any of its own

money to make the loans?
A.

No.

Q.

And is that for the entire time that you

were working for Plain Green, is that your
understanding?
A.

Yes.

Q.

Okay. And so if a consumer defaulted,

let's say on a $1,300 loan, that was made by Plain
Green. Plain Green actually didn't lose any money
because of that, other than the upside for the
loan; is that right?
A.

Yes.

Q.

So, it would be fair to say, that Plain

Green did not have a risk of loss based on people?
A.

No.
MR. ELLIS: Object as to form.

BY MR. GUZZO:
Q.

Can you clarify that?

A.

No.

Q.

No, they did not have a risk of loss,

right?
A.

No, they did not.

Q.

I'm sorry, I think we're kind of saying

86

88

1
BY MR. GUZZO:
2
Q. Okay. And why do you think that?
3
A. I meant, my personal opinion was they
4
were going to use the Tribe temporarily to make as 5
much money as they could, and then move onto
6
another tribe, that was my opinion.
7
Q. And that's based on your experience as
8
the COO and the CEO?
9
A. Yes.
10
Q. Okay. And do you know if anyone else at
11
Plain Green shared that feeling?
12
A. Yes.
13
Q. Who else shared that feeling?
14
A. Neal Rosette, Bobbi Favel. I guess
15
internal office staff, but I'm not sure about some
16
of the Board members. I'm sure some of them felt 17
the same way, but I can't say for sure.
18
Q. Okay. And I want to draw your attention
19
to Paragraph 1, at the top of this document.
20
A. Yes.
21
Q. And it states that Haynes investments
22
will deposit 1,000,000 into the bank account that
23
Plain Green has at First Bank of Delaware, do you
24
see that?
25
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it differently, but we're saying the same thing.
A.

No, Plain Green --

Q.

Is it fair to say, that Plain Green would

have no risk of loss if a consumer defaulted on a
loan?
A.

No, Plain Green did not have any risk in

the loss of the loan.
Q.

Okay.
MR. GUZZO: Stacy, if you could hand her

the fourth document I sent to you and we will mark
that as Exhibit 14, I think. 15, sorry.
(Exhibit 15 marked for identification.)
BY MR. GUZZO:
Q.

Ms. Raining Bird, do you recognize this

document?
A.

Yes.

Q.

And I want to turn your attention to Page

10 of the document. It's Bates No. 131E0 on the
bottom right-hand corner.
A.

Okay.

Q.

And is that your signature on Page 10 of

this agreement?
A.

Oh, yes.

Q.

Okay. And in your capacity as the chief

operations officer, you signed this document on
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you know, when you enter a -- when you do a search
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materials was pro forma?

where Plain Green would come up at the top or
closer to the top. Just any promotion of the
product.
Q.

And what role did Plain Green have in the

marketing of the loans?
A.

None.

Q.

Okay. So you didn't personally

participate in the development of any marketing
strategies, did you?
A.

No.

Q.

Do you understand what the term pro forma

means?
A.

Yeah.

Q.

And what does the word pro forma mean to

you?
A.

I don't know. I guess I'm not even sure.

Q.

All right. I'm going to read the

definition of this, and I'm going to ask you to
say whether, what you think about this. So pro
forma means to be done or produced as a matter of
form, according to the dictionary.
So, essentially, it means to be done
without substance or contribution. And so, would
you say that Plain Green's review of any marketing
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with any employees of Tailwind?
I meant, I've never seen anybody that

A.

introduced themselves as working for Tailwind, no.
So all of your marketing communications

Q.

with Think Finance, were with Think Finance, not
Tailwind; is that correct?
Yes.

A.

MR. ELLIS: Objection to the form.
BY MR. GUZZO:
Q.

So did that ever concern you?

A.

Yeah.

Q.

And so, would it be fair to say, that you

were concerned that you would be paying a company
that you didn't even interact with?
No. My concern was that we were paying

A.

one company -- we were paying one company six,
seven times.
Yeah. So, I guess, it seemed like Think

Q.

Finance was double dipping, so to speak?
It was more than double.

A.

MR. ELLIS: Objection.
THE WITNESS: Yes, every agreement would
be another bit.
(Whereupon, the Court Reporter
interrupted for clarification.)

102
A.

Yes.

Q.

So you would agree that you didn't have

any meaningful input on any of the marketing
materials; is that right?
A.

Yes, I agree with that.

Q.

And so when we talked earlier about being

fearful that Think Finance would terminate the
relationship if you didn't agree with something,
you would agree that one of the things would be
that that statement would apply to would be
marketing, right?
A.

Yes.

Q.

And so, if you didn't like a direct

mailing or a website design, you believe you
wouldn't really be able to put meaningful input
into that under this agreement; is that right?
A.

Yes.

Q.

So just a few final questions about this

agreement. What is your understanding of what
Tailwind Marketing is?
A.

It's just another, another branch of

Think Finance.
Q.

Okay. And in communicating with Think

Finance pursuant to marketing, did you ever email

www.baldwinreporting.com
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MR. ELLIS: Objection, argumentative.
BY MR. GUZZO:
Q.

And we earlier talked about how, you

know, this was seen has a take-it-or-leave-it deal
for the term sheet, do you remember that?
A.

Yes.

Q.

Would that be the same for the marketing

agreement?
A.

Yes.

Q.

And the same for the servicing agreement,

right, that was a take-it-or-leave-it agreement?
A.

Yes.

Q.

And why did they -- did Plain Green's

employees -- or Plain Green's attorneys have input
on these agreements, do you recall?
A.

I meant, they reviewed them, but they

didn't have really any input, like, I don't ever
recall them making any modifications or changes to
them.
Q.

And when you say that you were fearful

that, you know, Think Finance would move to
another tribe. Do you think that the attorney
that Plain Green shared that same sentiment?
MR. ELLIS: Objection, lack of
foundation.
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right?
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A.

Yes.

Q.

And then, Mr. Rosette asks Mr. Smith how

139

to proceed; is that right?
A.

Yes.

Q.

And then, do you see where it says, where

Mr. Smith says: When you receive complaints and
correspondence like this, will you email them to
legal@PlainGreen.com? Do you see that?
A.

Yes.

Q.

And then do you see where it says that

Mr. Smith then says: That will initiate the
process to get you into our system, logged and
assigned to the correct person. Do you see that?
A.

Yes.

Q.

And so, would it be fair to say, that

Think Finance controlled or had access to the
legal@plaingreenloans.com email address?
A.

Yes.

Q.

And during your time at Plain Green, to

the best of your knowledge, Plain Green didn't
have access to that account; is that right?
A.

No.

Q.

No, they did have access or --

A.

No.

Q.

-- or they did not have access?

A.

No, we did not have access.

Q.

Okay. And so, when a consumer emailed
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every consumer that we received a complaint from.
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BY MR. GUZZO:

But it just depends on where the letter came from.
But they drafted the original letters and then we
were responsible for, you know, sending out the
letter from our office. They would send us, you
know, all the letters and all the names of these
people who need to receive letters.
Q.

Okay. And so, this is my final line of

questioning. Earlier you were asked about your
understanding of the term rent a tribe, do you
remember that?
A.

Yes.

Q.

And so, it's your position that the

relationship between Think Finance and Plain Green
was a rent a tribe business model; is that right?
A.

Yes.
MR. ELLIS: Object as to form.

BY MR. GUZZO:
Q.

And I just want to quickly summarize, if

we can real quick here. It would be your position
that Plain Green had no meaningful input on the
underwriting of the loans; is that correct?
A.

No, we did not.
MR. ELLIS: Object as to form.
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that address, it actually went to Think Finance
not Plain Green; is that right?
A.

Yes.

Q.

And then Think Finance handled those

complaints; is that right?
A.

Yes.

Q.

And was Plain Green provided with a copy

of those complaints?
A.

Yes.

Q.

And so, how would Think Finance provide a

copy of the complaint to Plain Green?
A.

Well, through email, through Neal

Rosette, Jr., and then they got the FTP site set
up to where they could share the information
online.
Q.

But Think Finance was tasked with the

responsibility of handling consumer complaints
during your tenure at Plain Green, correct?
A.

Not -- I meant, yes, they drafted the

letter regarding the complaint, depending on like
the BBB letters, most of those became like a, you
know, like a form letter that was sent out to

Baldwin Court Reporting Services

Q.

No, you did not have any meaningful input

regarding underwriting; is that right?
A.

No, we did not.

Q.

And would that be the same answer for the

origination of the loans?
A.

Yes, same answer.

Q.

And would that be the same answer for the

servicing of the loans?
A.

Yes.
MR. ELLIS: Object as to form.

BY MR. GUZZO:
Q.

And would that be the same answer as to

the marketing of the loans?
A.

Yes.
MR. ELLIS: Same objection.

BY MR. GUZZO:
Q.

And would that be the same answer for the

collection of the loans?
A.

Yes.

Q.

And so, because Plain Green had no role

in the underwriting, origination, servicing or
marketing, or collection of the loans, that is why
you would characterize it has as a rent a tribe
scheme?
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A.

143

Yes.
MR. ELLIS: I object to the form. I

think it's inconsistent with the witness's prior
testimony about what rent a tribe means to her,
and I object to that question mischaracterization.
BY MR. GUZZO:
Q.

You can answer.

A.

Yes.

Q.

Okay. And just so the record is clear

without the object, because Plain Green has no
role in the underwriting, origination, servicing,
marketing, or collection, that is the basis upon
which you would say it was a rent a tribe?
MR. ELLIS: Same objection.
THE WITNESS: Yes.
MR. GUZZO: Okay. I have no further
questions for you, Ms. Raining Bird. Thank you so
much for your time. I hope you got the job you
interviewed for, and I'm glad to see you're
feeling better. I think Mr. Byrne may have a few
questions for you, but that's all I have.
EXAMINATION
BY MR. BYRNE:
Q.

Hi, this is Matt Byrne. I'm sorry that

you've been put in this position in this
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business of Plain Green?
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revenue from the Think Finance deal?

A.

Yes.

Q.

And was this writing, this particular

email part of that regular practice?
A.

Yes.

Q.

You say in the first couple of sentences,

you say: As you know, the tribal council, aside
from the chairman, are very committed to ensuring
with you our best to support the business, and to
guarantee we protect our relationship for the
integrity of the Tribe.
Please, be advised that Chairman Ken
Blatt St. Marks has been served a notice of
removal and suspension from his duties as tribal
chairman by eight other members of the tribal
council.
First off, who is Ken Blatt St. Marks?
A.

He was a -- he's a member of the Tribe

who was elected in to serve as the tribal
chairman. I guess, he replaced the former
chairman, I can't remember, I think it was Chance
Houle. But anyway, he was just -- he was kind of,
somebody that just was not in favor of some of the
agreements and contracts we had in place.
Q.

Did Mr. St. Marks want to get more
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deposition. I want to start with a document that
I sent that was Exhibit 31. It has the sticker
31. I mean, you can put whatever sticker you want
on it, but I just though I would put a number on
it so we know what we're talking about.
(Exhibit 22 marked for identification.)
BY MR. BYRNE:
Q.

Can you take a look at the document, but

I want to ask you about the email that you sent on
March 15, 2013, but feel free to look at the
entire document.
A.

(The Witness complied.)

Q.

Let me know when you're ready?

A.

Okay.

Q.

Okay. There was actually two emails on

March 15th, but the one I'm interested in was the
one at 12:18 AM. Can you confirm that is an email
from you to Sarah Cutrona, Jason Harvison, Ken
Rees, and Michelle Nguyen and Dan Belcourt?
A.

Yes.

Q.

And did you write this email at or near

the time of the events described in it?
A.

Yes, I did.

Q.

And was writing the email something that

you did in the regularly conducted activity in the

www.baldwinreporting.com

A.

Yes.

Q.

And were there other people on the tribal

council that opposed Mr. St. Marks efforts?
A.

Well, I don't necessarily think they

opposed his efforts. They opposed the way that he
went about handling the issues.
Q.

And were they concerned that Mr. St.

Marks methods were going to lose business with
Think Finance?
A.

Yes.
MR. ELLIS: Object, lack of foundation.

BY MR. BYRNE:
Q.

You can answer.

A.

Yes.

Q.

And what was their concern based on?
MR. ELLIS: Object, lack of foundation.
THE WITNESS: Their concern was based on

his erratic behavior, and I guess his -- he made a
lot of threats, as far as during his -- the time
that he was -- before he is elected, you know,
when he was running for the position. There were
threats made and things like that. So it was just
based on some of the things that he said.

(406) 879-8084

Baldwin Court Reporting Services
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Post-CFPB Compliance Strategies
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Although We are Regularly Examined by States,
CFPB Oversight Raises the Stakes on Compliance

th,nk
•
FINANCE

History of successful exams by state examiners and the
FDIC (as a bank key vendor)
CFPB will examine us as a payday lender (Tier 1 entity)
CFPB may examine tribal lenders as payday lenders (Tier 2
entities)
CFPB may examine Think Finance entities as key vendors
to tribal lenders (Tier 3 entities)
Expectation that the CFPB may be aggressive in its
examinations and looking to impose fines for mistakes
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Preparing for CFPB Exams is a Top Priority - Three
Tracks of Work Required
Track

Confidential - Do Not Copy
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Key Activities

• Internal team reviews current policies
and procedures against CFPB/FTC
known concerns to ID potential
problem areas
• Use legal experts to review and
approve or remediate

• Develop prioritized list of
potential compliance risk
items
• Outside legal review
• Remediation as needed

• Document policies and procedures
required by the CFPB exam manual
• Tier 1, 2, and 3 entities
• Use third party compliance expert for
"pre-CFPB" exam

• Complete documentation of
all Tier 1, 2, 3 entities
• Ready for exam
• Completion of third party
"pre-CFPB" exam

• Develop legal "dream team" in
preparation for potential litigation
from consumers groups, state AGs,
FTC/CF PB

• Review and selection of
experts in different fields
(litigation, tribal law, etc)
• Develop preliminary
strategies based on
potential scenarios
78
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We Are Also Creating a Compliance Oversight
Committee to Ensure Senior Level Focus
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Compliance Oversight Team

I
1

Jason Harvison
Exec Sponsors

Diane Wormley

I
1

L------------------1

1

Compliance Team

The team will meet weekly and report progress and findings to the Board monthly
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Tribal Alternatives
March, 2012
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The Overwhelming Majority of Our Revenue is Now
Coming From Tribal-Related Lending
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We Have Done A Lot to Enhance the Stability of the
Tribal Model
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• All contracts reviewed by outside counsel with tribal experience to
protect our interests
• We retain control over the movement of cash to limit the risk of the
tribe not satisfying its contractual obligations
• Evaluating moving tribal support entities offshore (eg Tailwind,
TCDS, TCAS)
• 2 tribes operational with installment loan programs
• 1 tribe operational with a line of credit program and 1 tribe selected
for implementation in Q3

• Established Native American Lending Alliance to protect the
sovereign rights of native American lenders
• Established best practices and external compliance audits to prove
that tribes can self-regulate
• Aggressive on-going PR and government affairs activities to
support native American lending operations

I And Case Law Continues to Appear Very Strong I
Confidential - Do Not Distribute

CONFIDENTIAL

66

SEQ-CA0007 400

Case 3:20-cv-00632-MHL Document 5-11 Filed 09/15/20 Page 5 of 14 PageID# 618

However, Numerous Regulatory Bodies Have
Targeted Tribal Lending
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Several state AGs publicly attempting to shut down tribal
lending in their states
Some states are attempting to pass legislation that would
make tribally-issued loans uncollectable in their states
Richard Cordray has stated that he wants to evaluate tribal
lending and eliminate abuses

Despite sabre-rattling, we continue to believe the model is stable and well-defensible
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Unfortunately, Our Non-Tribal Options are Limited

FINANCE

Option

Comment

Migrate to PayDay One

• Lack of state coverage with PayDay One would
result in significant loss of customers

Migrate to bank partner

• Bank installment loan product not likely in
current regulatory environment
• Line of credit product (especially linked to a
card) is possible, but likely a year away
• ADP product may be faster to market, but not
well-suited for migration

Migrate to offshore model

• Likely a worse situation from a regulatory
perspective - not consistent with IPO plans

Develop new product(s)
to meet consumer need

• Rent-to-own and bill-pay products can serve the
same consumer need, but will be hard to
migrate customers

The Best Solution is a Bank Parlner - This Remains a Top Priority
Confidential - Do Not Distribute
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Potential Bank Partner

Status

First National Bank of
Scottsboro

• Currently originating prepaid cards with overdraft
for payday lenders
• Interested in Elastic - could be 2012

University National
Bank

• Working with us for Spendable
• Not interested in credit until at least 2013

Pinnacle Federal Credit
Union

• Very interested in Elastic - could be 2012
• Limited size of portfolio

Metropolitan Bank

• Preliminary interest - very early

Merrick Bank

• Preliminary interest - very early

Tax Works-related
Banks

• Reaching out to banks that support tax
preparation products - very early
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IPO Legal Counsel
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Interviewed five firms:
1. Morrison and Foerster - Silicon Valley (Brandon Parris)
2. Cooley - Silicon Valley (Kenn Guernsey)
3. Kirkland & Ellis - NYC (Josh Korff)
4. Andrews Kurth - DFW (Muriel McFarling)
5. Haynes and Boone - DFW (Garrett DeVries)
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Evaluated firms on the following criteria:
1. Understanding of our company
2. Financial services/banking experience
3. IPO/SEC experience
4. Cost
5. Understanding of sovereign lending model
6. General likeability & availability
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Redacted
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Redacted

Privilege

State Legislation
No news but CFPB likely to stir up legislative scene
Federal Legislation
Sen. Jeff Merkley, D-Oregon, announced his intent to introduce federal legislation to establish strong rules for
payday lenders and close loopholes on online and offshore payday lending
NALA

NALA NYT Letter to the Editor
NALA press release picked up in 40 publications
International Woman's Day blog placement
NALA membership campaign
NALA outreach (regional associations, Native American Financial Officers Association, National Congress of
American Indians)
NALA participation at Federal Strategy/Get out the Vote Campaign in Indian Country

Corporate Communications
Ernst & Young Entrepreneur of the Year Award submission
Launched Presta Facebook account
Launched Think Finance Twitter account
Completed tech usage survey
Fox News holding op-ed for publication
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•

UBS Debt Proposal
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2012

Apr 20th - Sequoia

Sep 21st -TX

May 1ath - Call

Oct 19th - Sequoia

Jun 15th - TX

Nov 16th - Call

Jul 20th - TCV

Dec 21st -TX

Aug 17th - Call

Time: 9 am - 12 pm CST for TX meetings ana PST for Cl4. meetings]
[11am CST and 9am PST start times for meetings that are calls]
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From:

Jack
Wednesday, December 18, 2013 3:31 PM
Mike
Alycia
FW: GETREALNEWS_US

Sent:
To:

Cc:
Subject:

Hi Mike,
I noticed in your GetReal for Think Finance that the company is undergoing a 'very radical pivot.' I mentioned this to
Quist who is in the process of setting up our year-end valuation for the company to let them know that the financial
projections are likely to change quite a bit.
They asked if the cap structure will also change as a result of the pivot. Please let me know when you have a chance.
Thanks,
Jack

Jack

Think MLG~lll$25.9M24.1%
Finance
IX
Consumer lending services
Challenge: Help the company through the painful restructuring

Redacted - Privilege

r

Redacted - Privilege

NOVEMBER

ACTUAL

PLAN

Revenue

$50.8m

$79.9m

-36%

Gross Margin

35.0%

34.3%

+2%

EBITDA

$3.47m

$14.47m -76%

Net Income

($2.31m)

$5.81

Cash Balance

$96.9m

FULL YEAR 2013 FORECAST PLAN

Revenue

$688.8m

$810.7m -15%

EBITDA

$111.3m

$140.4m -21%

Net Income

$20.9m

$49.4m

-58%

lOn Friday the

L--·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-··

Board gave the go-ahead on "Project Exclaim", which will split the
company into two pieces: ThinkFinance will continue to be the name

CONFIDENTIAL
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for the company containing all of the (extremely profitable but)
tainted assets, including all tribal-related lending products. These
products will continue to generate significant cash, but no effort will
be put into growth. The good stuff will be in the newco with a new
name (currently Exclaim), and will contain only lending products with
no grey area, eg Rise (which conforms strictly to state-by-state
enabling legislation). While the investor ownership will be mirrored in
each cap table, obviously our active participation and return
prospects will be associated only with the new "good" half. The bad
news is that this process will be painful for the next quarter, and the
revenue even of the combined combined companies will be around
$500m in 2014 (vs ~$690m this year). The good news is that newco,
fueled largely by Rise, is on track to grow from a standing start this
year to ~$300m next year, with a very exciting new strategy for using
the company's core best-in-class technology strengths (highly
tunable, high precision underwriting decision engine+ customer
acquisition engine) to become a much broader based on line
consumer finance company for sub-prime to near-prime borrowers (a
significantly bigger market than we've been in). While IPO timing has
obviously been pushed out to late 2014 or early 2015, I believe the
prospects of Sequoia ending up with a higher-multiple, several $B
market cap company that can grow rapidly from there have actually
gone up.
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n fits t spinning

n n-tribal busin ss s

Separate potential financial downsides and
upsides for each business model
Ensure focus on core business requirements
Facilitate potential IP /liquidity event
Risks:

ill create distraction during transition

and potentially result in sta
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•
•
•
•
•
•
•

New Exclaim Entity
Rise entities
Sunny entities
Elastic entities
Cash
Employees (some)
IT IP (co-ownership)
Risk scores and IP (co-ownership)

Remaining Think Finance Entity
• TC Loan Services
• Tailwind
• TC Decision Sciences
• TC Admin Services
• TC Financial (GPLS investor)
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Confidential

Smaller Board
(Rees as Chairman)

Likely same Board as today
(Rees as Chairman)

Chief Accounting Officer (5)
Chief Risk Officer (3)
Chief Compliance Officer (8)
Legal (2)
Operations (3)
VP IT (20)
Marketing (2)
Product (4)

Chief Financial Officer (15)
Chief Risk Officer (45)
Chief Compliance Officer (15)
Legal (4)
Operations (45)
Chief Information Officer (150)
Chief Marketing Officer (25)
Product (10)
UK Business (100)
TF-VA0297650
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a1n1ng ISSU S

Cross company guarantees for GPLS/Rise facility
hich employees in each entity {retention?)
Treatment of options for retained and spun-o
employees
Exclaim name
Licensing issues for spun off entities
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SEP ARA TI ON AND DISTRIBUTION AGREEMENT

by and between
THINK FINANCE, INC.

and
ELEVATE CREDIT, INC.

Dated as of May I, 2014
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SEPARATION AND DISTRIBUTION AGREEMENT

TIIlS SEPARATION AND DISTRIBUTION AGREEMENT, made and entered into effective as ofMay 1,
2014 (this "Agreement"), is by and between Think Finance, Inc., a Delaware corporation ("Think Finance")
and Elevate Credit, Inc., a Delaware corporation and wholly owned subsidiary of Think Finance ("Elevate").
Capitalized terms used herein and not otherwise defined shall have the respective meanings assigned to them
in Article I.
Recitals
A.
The board of directors of Think Finance ("TF Board") has determined that it is in the best
interests of Think Finance and its stockholders to create a new corporation to operate the Elevate Business.
B.
Elevate was incorporated for the express purpose of operating the Elevate Business and has
not engaged in any business activities except in preparation for its corporate reorganization and the
distribution of its stock by Think Finance.
C.
In furtherance of the foregoing, Think Finance has transferred, or caused to be transferred,
all of the issued and outstanding equity interests of certain of its direct and indirect Subsidiaries to Elevate
(any such entities, the "Elevate Designees"), and for Elevate and the Elevate Designees to assume the
Elevate Liabilities, in each case as more fully described in this Agreement and the Ancillary Agreements
(the "Separation").
D.
On the Distribution Date, Think Finance shall distribute to the Shareholders, on a pro rata
basis, all of the outstanding equity of Elevate then owned by Think Finance, as more fully described in this
Agreement and the Ancillary Agreements (the "Distribution").
E.
The Separation and Distribution together are intended to qualify as a tax-free spin-off
pursuant to Sections 355 and 368(a)(l)(D) of the Code.

It is appropriate and desirable to set forth the principal corporate transactions required to
F.
effect the Separation and the Distribution and certain other agreements that will govern certain matters
relating to the Separation and the Distribution and the relationship of Think Finance, Elevate and their
respective Subsidiaries, following the Distribution.
NOW, THEREFORE, in consideration of the mutual agreements, provisions and covenants contained in this
Agreement, the parties, intending to be legally bound, hereby agree as follows:
Agreement
ARTICLE I
DEFINITIONS

For the purpose of this Agreement, the following terms shall have the following meanings:
1.1.

"AAA Commercial Arbitration Rules" shall have the meaning set forth in Section 7.3(a).

1.2.
"Action" means any demand, action, claim, dispute, suit, countersuit, arbitration, inquiry,
subpoena, proceeding or investigation of any nature (whether criminal, civil, legislative, administrative,
regulatory, prosecutorial or otherwise) by or before any federal, state, local, foreign or international
Governmental Authority or any arbitration or mediation tribunal.
11936.0242702844v!O
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1.3.
"Affiliate" means, when used with respect to a specified Person, a Person that, directly or
indirectly, through one or more intermediaries, controls, is controlled by or is under common control with
such specified Person. For the purpose of this definition, "control" (including with correlative meanings,
"controlled by" and "under common control with"), when used with respect to any specified Person, means
the possession, directly or indirectly, of the power to direct or cause the direction of the management and
policies of such Person, whether through the ownership of voting securities or other interests, by contract,
agreement, obligation, indenture, instrument, lease, promise, arrangement, release, warranty, commitment,
undertaking or otherwise. For the avoidance of doubt, after the Distribution, the members of the TF Group
and the members of the Elevate Group shall not be deemed to be under common control for purposes hereof
due solely to the fact that Think Finance and Elevate have common shareholders and/or directors.
1.4.

"Agreement" shall have the meaning set forth in the Preamble.

1.5.
"Ancillary Agreements" means the Data Sharing and Support Agreement, Elevate Financing
Agreements, Employee Matters Agreement, Shared Services Agreement, Stockholders Agreements, Tax
Sharing Agreement, and the Transfer Documents.
1.6.
"Approvals or Notifications" means any consents, waivers, approvals, permits or
authorizations to be obtained from, notices, registrations or reports to be submitted to, or other filings to be
made with, any third Person, including any Governmental Authority.
1.7.
"Assets" means, with respect to any Person, the assets, properties, claims and rights
(including goodwill) of such Person, wherever located (including in the possession of vendors or other third
Persons or elsewhere), of every kind, character and description, whether real, personal or mixed, tangible,
intangible or contingent, in each case, whether or not recorded or reflected or required to be recorded or
reflected on the books and records or financial statements of such Person, including the following:
(a)

all accounting and other books, records and files whether in paper, electronic or any

other form;
(b)
all apparatus, computers and other electronic data processing and communications
equipment, fixtures, machinery, equipment, furniture, office equipment, motor vehicles and other
transportation equipment and other tangible personal property;
(c)

all inventories of materials, parts, components, supplies, and works-in-process;

(d)
all interests in real property of whatever nature, including easements, whether as
owner, mortgagee or holder of a Security Interest in real property, lessor, sublessor, lessee, sublessee or
otherwise;
(e)
(i) all interests in any capital stock or other equity interests of any Subsidiary,
Affiliate or any other Person, (ii) all bonds, notes, debentures or other securities issued by any Subsidiary,
Affiliate or any other Person, (iii) all loans, advances or other extensions of credit or capital contributions to
any Subsidiary, Affiliate or any other Person, and (iv) all other investments in securities of any Person;
(f)
all license agreements, leases of personal property, open purchase orders for raw
materials, supplies, parts or services and other contracts, agreements or commitments;
(g)
all written (including in electronic form) or oral technical information, data,
specifications, research and development information,. engineering drawings and specifications, operating
and maintenance manuals, and materials and analyses prepared by consultants and other third Persons;
11936.0242702844v10
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(h)

all Intellectual Property and Technology;

(i)

all Software;

G)
all cost information, sales and pricing data, customer prospect lists, supplier records,
customer and supplier lists, customer and vendor data, correspondence and lists, product data and literature,
artwork, design, formulations and specifications, quality records and reports and other books, records,
studies, surveys, reports, plans and documents;
(k)

all prepaid expenses, trade accounts and other accounts and notes receivable;

(1)
all rights under contracts or agreements, all claims or rights against any Person
arising from the ownership of any Asset, all rights in connection with any bids or offers and all claims,
choses in action or similar rights, whether accrued or contingent;
(m)

all rights under loan agreements, promissory notes, guarantees,

(n)

all rights to loan, fee, late charge and interest receivables, less loan loss reserves;

(o)
all licenses, permits, approvals and authorizations which have been issued by any
Governmental Authority;
(p)

all cash or cash equivalents, bank accounts, lock boxes and other deposit

arrangements;
(q)
all interest rate, currency, commodity or other swap, collar, cap or other hedging or
similar agreements or arrangements; and
(r)
1.8.

goodwill and other intangible assets.

"Code" means the Internal Revenue Code of 1986, as amended.

1.9.
"Data Sharing and Support Agreement" means the Data Sharing and Support Agreement,
dated as of the date hereof, between TC Decision Sciences, LLC and Elevate Decision Sciences, LLC, and
attached hereto on Exhibit A.
1.10.

"Dispute" shall have the meaning set forth in Section 7 .1(a).

1.11.

"Dispute Notice" shall have the meaning set forth in Section 7.2.

1.12.

"Distribution" shall have the meaning set forth in the Recitals.

1.13. "Distribution Date" means the date and time determined in accordance with Section 3 .3(a) at
which the Distribution occurs.
1.14.

"Elevate" shall have the meaning set forth in the Preamble.

1.15.

"Elevate Accounts" shall have the meaning set forth in Section 2.lO{a).

1.16.

"Elevate Assets" shall have the meaning set forth in Section 2.2(a).

11936.0242702844v10
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1.17.

"Elevate Balance Sheet" means the balance sheet of Elevate, dated as of the Distribution

Date.
1.18. "Elevate Business" means the business and operations that comprise the Elastic, Payday
One, Presta, Rise, and Sunny-branded products; but excluding the businesses and operations that comprise
the Think Finance Business and the Excluded Assets.
1.19.

"Elevate Certificate oflncm:,poration" shall have the meaning set forth in Section 3.2(b).

1.20.

"Elevate Common Stock" means the common stock, par value $0.001 per share, ofElevate.

1.21. "Elevate Contracts" means the following contracts and agreements to which Think Finance
or any of its Affiliates is a party or by which it or any of its Affiliates or any of their respective Assets is
bound immediately prior to the Distribution Date:
(a)
(i) any customer, supply or vendor contracts or agreements listed on Schedule
1.21(a) and (ii) any other customer, supply or vendor contracts that relate to the Elevate Business;
(b)

(i) any license agreement listed on Schedule l.21(b):

(c)
(i) any guarantee, indemnity, representation or warranty listed on Schedule 1.21(c)
and (ii) any guarantee, indemnity, representation or warranty of any member of the Elevate Group or the TF
Group in respect of any other Elevate Contract, any Elevate Liability or the Elevate Business;
(d)
any employment, change of control, retention, consulting, indemnification,
termination, severance or other similar agreements with any Elevate Employee or consultants of the Elevate
Group listed on Schedule 1.2l(d);
(e)
any contract or agreement that is otherwise expressly contemplated pursuant to this
Agreement or any of the Ancillary Agreements to be assigned to Elevate or any member of the Elevate
Group and listed on Schedule 1.2l(e); and
For purposes of clarification, Elevate Contracts do not include any contract or agreement that is
contemplated to be retained by Think Finance or any member of the TF Group pursuant to any provision of
this Agreement or any Ancillary Agreement, including those listed on Schedule 1.36 (each, an "Excluded
Contract").
1.22.

"Elevate Designees" shall have the meaning set forth in the Recitals.

1.23. "Elevate Employee" means any individual who, immediately prior to the Distribution, is
either actively employed primarily by, or then on an approved leave of absence from, any Person that will be
a member of the Elevate Group immediately after the Distribution. A list of Elevate Employees is set forth
on Exhibit A-1 of the Employee Matters Agreement.
1.24. "Elevate Financing Agreements" means, collectively, the Subordinated Credit Facility
Agreement, Subordinated Promissory Note and Subordinated Security Agreement, each dated as of the date
hereof, and attached hereto on Exhibit B.
1.25. "Elevate Group" means Elevate and each direct and indirect Subsidiary of Elevate
immediately after the Distribution Date. For purposes of clarification, no member of the Elevate Group
shall be a member of the TF Group.
11936.0242702844v10
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1.26. "Elevate Group Software" means all Software that, as of the Distribution Date, is owned or
licensed by any member of the Elevate Group.
1.27.

"Elevate Indemnitees" shall have the meaning set forth in Section 5.3.

1.28. "Elevate Intellectual Property" means (a) the patents, patent applications, statutory invention
registrations, registered trademarks, registered service marks, registered Internet domain names and
copyright registrations (collectively, "Registrable IP") set forth on Schedule 1.28, (b) all Registrable IP that
is owned or licensed exclusively by any member of the Elevate Group at or prior to the Distribution Date,
excluding any such Registrable IP that has been assigned by any member of the Elevate Group to any
member of the TF Group prior to the Distribution Date, and (c) all Intellectual Property, other than
Registrable IP, that is owned or licensed by any member of the TF Group or Elevate Group and that is used
or held for use primarily in the Elevate Business as of the Distribution Date.
1.29.

"Elevate Liabilities" shall have the meaning set forth in Section 2.3(a).

1.30.
of Elevate.

"Elevate Preferred Stock" means the Series A Preferred Stock and Series B Preferred Stock

1.31. "Elevate Technology" means all Technology owned or licensed by any member of the TF
Group or Elevate Group and that is primarily used or held for use in the Elevate Business as of the
Distribution Date.
1.32.

"Elevate Transfer Documents" shall have the meaning set forth in Section 2.4(b).

1.33. "Employee Matters Agreement" means the Employee Matters Agreement, dated as of the
date hereof, between Think Finance and Elevate, and attached hereto on Exhibit C.
1.34. "Exchange Act" means the Securities Exchange Act of 1934, as amended, together with the
rules and regulations promulgated thereunder.
1.35.

"Excluded Assets" shall have the meaning set forth in Section 2.2(b).

1.36.

"Excluded Contracts" shall have the meaning set forth in the definition ofElevate Contracts.

1.37.

"Excluded Liabilities" shall have the meaning set forth in Section 2.3(b).

1.38. "Governmental Approvals" means any notices, reports or other filings to be made, or any
consents, registrations, approvals, permits or authorizations to be obtained from, any Governmental
Authority.
1.39. "Governmental Authority" means any nation or government, any state, municipality or other
political subdivision thereof, and any entity, body, agency, commission, department, board, bureau, court,
tribunal or other instrumentality, whether federal, state, local, domestic, foreign or multinational, exercising
executive, legislative, judicial, regulatory, administrative or other similar functions of, or pertaining to,
government and any executive official thereof.
1.40.

"Group" means either the Elevate Group or the TF Group, as the context requires.

1.41.

"Indemnifying Party" shall have the meaning set forth in Section 5.4(a).
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1.42.

"Indemnitee" shall have the meaning set forth in Section 5.4(a).

1.43.

"Indemnity Payment" shall have the meaning set forth in Section 5.4(a).

1.44. "Information" means information, whether or not patentable or copyrightable, in written,
oral, electronic or other tangible or intangible forms, stored in any medium, including studies, reports,
records, books, contracts, instruments, surveys, discoveries, ideas, concepts, know-how, techniques, designs,
specifications, drawings, blueprints, diagrams, models, prototypes, samples, flow charts, data, computer
data, disks, computer programs or other so~are, marketing plans, customer names, memos, and other
technical, financial, employee or business information or data.
1.45.

"Insurance Proceeds" means those monies:
(a)

received by an insured from an insurance carrier; or

(b)

paid by an insurance carrier on behalf of the insured;

in any such case net of any applicable premium adjustments (including reserves and retrospectively rated
premium adjustments) and net of any costs or expenses incurred in the collection thereof; provided,
however, with respect to a captive insurance arrangement, Insurance Proceeds shall only include net
amounts received by the captive insurer in respect of any captive reinsurance arrangement.
1.46. "Intellectual Properly" means all of the following whether arising under the Laws of the
United States or of any other foreign or multinational jurisdiction: (a) patents, patent applications (including
patents issued thereon) and statutory invention registrations, including reissues, divisions, continuations,
continuations in part, substitutions, renewals, extensions and reexaminations of any of the foregoing, and all
rights in any of the foregoing provided by international treaties or conventions; (b) trademarks, service
marks, trade names, service names, trade dress, logos and other source or business identifiers, including all
goodwill associated with any of the foregoing and any and all common law rights in and to any of the
foregoing, registrations and applications for registration of any of the foregoing, all rights in and to any of
the foregoing provided by international treaties or conventions, and all reissues, extensions and renewals of
any of the foregoing; (c) Internet domain names; (d) copyrightable works, copyrights, moral rights, mask
work rights, database rights and design rights, whether or not registered, and all registrations and
applications for registration of any of the foregoing, and all rights in and to any of the foregoing provided by
international treaties or conventions; (e) confidential and proprietary information, including trade secrets,
invention disclosures, processes and know-how; and (f) intellectual property rights arising from or in respect
of any Technology.
1.47. "Law" means any national, supranational, federal, state, provincial, local or similar law
(including common law), statute, code, order, ordinance, rule, regulation, treaty (including any income tax
treaty), license, permit, authorization, approval, consent, decree, injunction, binding judicial or
administrative interpretation or other requirement, in each case, enacted, promulgated, issued or entered by a
Governmental Authority.
1.48.

"LHO" shall have the meaning set forth in Section 5.5(i).

1.49. "Liabilities" means any and all debts, guarantees, assurances, commitments, liabilities,
responsibilities, Losses, remediation, deficiencies, reimbursement obligations in respect ofletters of credit,
damages, fines, penalties, settlements, sanctions, costs, expenses, interest and obligations, whether accrued
or fixed, absolute or contingent, matured or unmatured, accrued or not accrued, asserted or unasserted,
liquidated or unliquidated, foreseen or unforeseen, known or unknown, reserved or unreserved, or
11936.0242702844vl0
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determined or determinable, including those arising under any Law, claim (including any Third-Party
Claim), demand, Action, or order, writ,judgment, injunction, decree, stipulation, determination or award
entered by or with any Governmental Authority or arbitration tribunal, and those arising under any contract,
agreement, obligation, indenture, instrument, lease, promise, arrangement, release, warranty, commitment or
undertaking, or any fines, damages or equitable relief that is imposed, in each case, including all costs and
expenses relating thereto.
1.50. "Losses" means actual losses (including any diminution in value), costs, damages, penalties
and expenses (including legal and accounting fees and expenses and costs of investigation and litigation),
whether or not involving a Third-Party Claim.
1.51. "Person" means an individual, a general or limited partnership, a corporation, a trust, a joint
venture, an unincorporated organization, a limited liability entity, any other entity and any Governmental
Authority.
1.52. "Record Date" means the close of business on the date to be determined by the TF Board as
the record date for determining the Shareholders entitled to receive shares of Elevate Common Stock and
Elevate Preferred Stock in the Distribution.
1.53.
Property.

"Registrable IP" shall have the meaning set forth in the definition of Elevate Intellectual

1.54. "Representatives" means, with respect to any Person, any of such Person's directors, officers,
employees, agents, consultants, advisors, accountants, attorneys or other representatives.
1.55. "Securities Act" means the U.S. Securities Act of1933, as amended, together with the rules
and regulations promulgated thereunder.
1.56. "Security Interest" means any mortgage, security interest, pledge, lien, charge, claim, option,
right to acquire, voting or other restriction, right-of-way, covenant, condition, easement, encroachment,
restriction on transfer, or other encumbrance of any nature whatsoever.
1.57.

"Separation" shall have the meaning set forth in the Recitals.

1.58.

"Shared Contract" shall have the meaning set forth in Section 2.9(a).

1.59. "Shared Services Agreement" means the Shared Services Agreement, dated as of the date
hereof, between TC Loan Service, LLC and Elevate Credit Service, LLC, and attached hereto on Exhibit D.
1.60.
Record Date.

"Shareholders" means the holders of all of the outstanding equity of Think Finance on the

1.61. "Software" means any and all (a) computer programs, including any and all software
implementation of algorithms, models and methodologies, whether in source code, object code, human
readable form or other form, (b) databases and compilations, including any and all data and collections of
data, whether machine readable or otherwise, (c) descriptions, :flowcharts and other work products used to
design, plan, organize and develop any of the foregoing, screens, user interfaces, report formats, firmware,
development tools, templates, menus, buttons and icons, and (d) documentation, including user manuals and
other training documentation, relating to any of the foregoing.
1.62.
11936.0242702844vl0
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dated as of the date hereof, by and among Elevate and the holders of the Elevate Preferred Stock, (b) Right
of First Refusal and Co-Sale Agreement, dated as of the date hereof, by and among Elevate and its
stockholders, (c) Voting Agreement, dated as of the date hereof, by and among Elevate and its stockholders,
and (d) Management Rights Agreement, dated as of the date hereof, by and between Elevate and TCV V,
L.P., a Delaware limited partnership, each of which is attached hereto on Exhibit E.
1.63. "Subsidiary" or "subsidiary" means, with respect to any Person, any corporation, limited
liability company, joint venture or partnership of which such Person (a) beneficially owns, either directly or
indirectly, more than fifty percent (50%) of (i) the total combined voting power of all classes of voting
securities of such Person, (ii) the total combined equity interests or (iii) the capital or profit interests, in the
case of a partnership or (b) otherwise has the power to vote, either directly or indirectly, sufficient securities
to elect a majority of the board of directors or similar governing body.
1.64.

"Tax Benefit" shall have the meaning set forth in the Tax Sharing Agreement.

1.65.

"Tax Return" shall have the meaning set forth in the Tax Sharing Agreement.

1.66. "Tax Sharing Agreement" means the Tax Sharing Agreement, dated as of the date hereof,
between Think Finance and Elevate, and attached hereto on Exhibit F.
1.67.

"Taxes" shall have the meaning set forth in the Tax Sharing Agreement.

1.68. "Technology" means all technology, designs, formulae, algorithms, procedures, methods,
discoveries, processes, techniques, ideas, know-how, research and development, technical data, tools,
materials, specifications, processes, inventions (whether patentable or unpatentable and whether or not
reduced to practice), apparatus, creations, improvements, works of authorship in any media, confidential,
proprietary or non-public information and other similar materials, and all recordings, graphs, drawings,
reports, analyses and other writings, and other tangible embodiments of the foregoing in any form whether
or not listed herein.
1.69.

"TF Board" shall have the meaning set forth in the Recitals.

1.70.

"TF Certificate of Incorporation" shall have the meaning set forth in Section 3.2(d).

1.71. "TF Group" means Think Finance and each direct and indirect Subsidiary of Think Finance
immediately after the Distribution Date. For purposes of clarification, no member of the TF Group shall be
a member of the Elevate Group.
1.72.

"TF Indemnitees" shall have the meaning set forth in Section 5.2.

1.73.

"TF Transfer Documents" shall have the meaning set forth in Section 2.l(c).

1.74.

"Think Finance" shall have the meaning set forth in the Preamble.

1.75.

"Think Finance Accounts" shall have the meaning set forth in Section 2.l0(a).

1.76. "Think Finance Business" means (a) the businesses and operations that comprise or are
primarily related to the Great Plains, Plain Green and Mobiloans branded products and (b) any other
terminated, divested or discontinued businesses or operations that, at the time of termination, divestiture or
discontinuation, primarily related to the businesses and operations described in the foregoing clause (a) as
existing at the time of termination, divestiture or discontinuation.
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1.77. "Think Finance Common Stock" means the common stock, par value $0.001 per share, of
Think Finance.
1.78. "Think Finance Intellectual Property" means (a) the Think Finance Name and Think Finance
Marks, and (b) all other Intellectual Property that, as of the Distribution Date, is owned or licensed by any
member of either Group, other than the Elevate Intellectual Property.
1.79. "Think Finance Name and Think Finance Marks" means the names, marks, trade dress,
logos, monograms, domain names and other source or business identifiers of Think Finance or any of its
Affiliates using or containing "Think Finance" (in block letters or otherwise), "Think Finance" either alone
or in combination with other words or elements, and all names, marks, trade dress, logos, monograms,
domain names and other source or business identifiers confusingly similar to or embodying any of the
foregoing either alone or in combination with other words or elements, together with the goodwill associated
with any of the foregoing.
1.80. "Think Finance Preferred Stock" means the Series A Preferred Stock and Series B Preferred
Stock of Think Finance.
1.81. "Think Finance Software" means all Software that, as of the Distribution Date, is owned or
licensed by any member of the TF Group.
1.82. "Think Finance Technology" means all Technology that, as of the Distribution Date, is
owned or licensed by any member of either Group, other than the Elevate Technology.
1.83.

"Third Party" shall have the meaning set forth in Section 5.S(a).

1.84.

"Third-Party Claim" shall have the meaning set forth in Section 5.S(a).

1.85. "Transfer Documents" shall have the meaning set forth in Section 2.4(b), all of which are
attached hereto on Exhibit G.
1.86. "UK Facility Documents" means that certain Amended and Restated Facility Agreement,
dated January 28, 2014, between Think Finance and Think Finance (UK) Limited, a United Kingdom
company and all documents attached thereto.
1.87.
Agreement.

"Unqualified Tax Opinion" shall have the meaning set forth in the Tax Sharing

1.88.

"Unreleased Elevate Liability" shall have the meaning set forth in Section 2.6(b).

1.89.

"Unreleased Excluded Liability" shall have the meaning set forth in Section 2.7(b).

ARTICLE IT
THE SEPARATION
2.1.

Transfer of Assets and Assumption of Liabilities.
(a)

Prior to the Distribution Date and in contemplation of the Distribution:
(i)

the corporate structure of Think Finance was reorganized as described in

Schedule 2.l(a)(i).
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(ii)
trademarks of Think Finance and its Subsidiaries were transferred as
described in Schedule 2.1 (a)(ii).
(iii)
Think Finance transferred and conveyed to Elevate all of Think Finance's
right, title, interest, claim and demand in and to the UK Facility Documents, together with all monies,
principal and interest, currently due and to become due thereon, and all rights, remedies and incidents
thereunto belonging.
(b)
On the Distribution Date in accordance with the terms and conditions hereof and to
the extent not previously effected prior to the date hereof:
(i)
Think Finance shall, and shall cause its applicable Subsidiaries to, assign,
transfer, convey and deliver to Elevate, or the applicable Elevate Designees, and Elevate or such Elevate
Designees shall accept from Think Finance and its applicable Subsidiaries, all of Think Finance's and such
Subsidiaries' respective direct or indirect right, title and interest in and to all of the Elevate Assets (it being
understood that if any Elevate Asset shall be held by an Elevate Designee, such Elevate Asset may be
assigned, transferred, conveyed and delivered as a result of the transfer of all or substantially all of the
equity interests in such Elevate Designee );

(ii)
Elevate and the applicable Elevate Designees shall accept, assume and agree
faithfully to perform, discharge and fulfill all the Elevate Liabilities in accordance with their respective
terms. Elevate and such Elevate Designees shall be responsible for all Elevate Liabilities, regardless of
when or where such Elevate Liabilities arose or arise, or whether the facts on which they are based occurred
prior to or subsequent to the Distribution Date, regardless of where or against whom such Elevate Liabilities
are asserted or determined (including any Elevate Liabilities arising out of claims made by the respective
directors, officers, employees, agents, stockholders, Subsidiaries or Affiliates of either Group against any
member of either Group) or whether asserted or determined prior to the date hereof, and regardless of
whether arising from or alleged to arise from negligence, recklessness, violation of Law, fraud,
misrepresentation or any other cause by any member of either Group, or any of their respective directors,
officers, employees or agents; and
(iii)
Think Finance and certain of its Subsidiaries shall accept and assume from
certain of its other Subsidiaries and agree faithfully to perform, discharge and fulfill certain Excluded
Liabilities of such other Subsidiaries, and Think Finance and its applicable Subsidiaries shall be responsible
for all Excluded Liabilities, regardless of when or where such Excluded Liabilities arose or arise, or whether
the facts on which they are based occurred prior to or subsequent to the Distribution Date, regardless of
where or against whom such Excluded Liabilities are asserted or determined (including any such Excluded
Liabilities arising out of claims made by the respective directors, officers, employees, agents, stockholders,
Subsidiaries or Affiliates of either Group against any member of either Group) or whether asserted or
determined prior to the date hereof, and regardless of whether arising from or alleged to arise from
negligence, recklessness, violation of Law, fraud, misrepresentation or any cause by any member of either
Group, or any of their respective directors, officers, employees or agents.
(c)
In furtherance of the assignment, transfer, conveyance and delivery of the Elevate
Assets and the assumption of the Elevate Liabilities in accordance with Sections 2.1 (b)(i) and (ii), on, before
and/or as of the date that such Elevate Assets are assigned, transferred, conveyed or delivered or such
Elevate Liabilities are assumed (i) Think Finance shall execute and deliver, and shall cause its Subsidiaries
to execute and deliver, such bills of sale, deeds, stock powers, certificates of title, assignments of contracts
and other instruments of transfer, conveyance and assignment as and to the extent necessary to evidence the
transfer, conveyance and assignment of all of Think Finance's and its Subsidiaries' (other than Elevate and
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its Subsidiaries) right, title and interest in and to the Elevate Assets to Elevate and the Elevate Designees and
(ii) Elevate shall execute and deliver, and shall cause the Elevate Designees to execute and deliver, such
assumptions of contracts and other instruments of assumption as and to the extent necessary to evidence the
valid and effective assumption of the Elevate Liabilities by Elevate and the Elevate Designees. All of the
foregoing documents contemplated by this Section 2.1( c) shall be referred to collectively herein as the "TF
Transfer Documents."
(d)
To the extent any Elevate Asset is not transferred or assigned to, or any Elevate
Liability is not assumed by, a member of the Elevate Group at the Distribution Date or is owned or held by a
member of the TF Group after the Distribution Date, from and after the Distribution Date, any such Elevate
Asset or Elevate Liability shall be held by such member of the TF Group for the use and benefit of the
member of the Elevate Group entitled thereto (at the expense of the member of the Elevate Group entitled
thereto) in accordance with Section 2.5(c). but subject to Section 2.5(b):
(i)
Think Finance shall, and shall cause its applicable Subsidiaries to, as soon as
reasonably practicable, assign, transfer, convey and deliver to Elevate or certain of its Subsidiaries
designated by Elevate, and Elevate or such Subsidiaries shall accept from Think Finance and its applicable
Subsidiaries, all of Think Finance's and such Subsidiaries' respective right, title and interest in and to· such
Elevate Assets; and
(ii)
Elevate and certain of its Subsidiaries designated by Elevate shall, as soon as
reasonably practicable, accept, assume and agree to perform, discharge and fulfill all such Elevate Liabilities
in accordance with their respective terms.
(e)
Elevate hereby waives compliance by each and every member of the TF Group with
the requirements and provisions of any "bulk-sale" or "bulk-transfer" Laws of any jurisdiction that may
otherwise be applicable with respect to the transfer or sale of any or all of the Elevate Assets to any member
of the Elevate Group.
(f)
Think Finance hereby waives compliance by each and every member of the Elevate
Group with the requirements and provisions of any "bulk-sale" or "bulk-transfer" Laws of any jurisdiction
that may otherwise be applicable with respect to the transfer or sale of any or all of the Excluded Assets to
any member of the TF Group.
(g)
Following the Distribution Date, Think Finance or Elevate, as applicable, shall pay
or cause to be paid to the other an adjustment amount based on closing date working capital in accordance
with Schedule 2.1 (g).
2.2.

Elevate Assets.
(a)

For purposes of this Agreement, "Elevate Assets" means (without duplication):

(i)
all Assets that are expressly provided by this Agreement or any Ancillary
Agreement as Assets to be transferred to Elevate or any other member of the Elevate Group as such are
listed on Schedule 2.2(a)(i);
(ii)
(A) all Elevate Contracts, and (B) all issued and outstanding equity interests
held by Think Finance or its Subsidiaries in the Elevate Designees that shall be members of the Elevate
Group as of the Distribution Date, as listed on Schedule 2.2(a)(ii)(B);
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(iii)
all Assets reflected as assets of Elevate or its Subsidiaries on the Elevate
Balance Sheet, subject to any dispositions of such Assets subsequent to the date of the Elevate Balance
Sheet and subject to any adjustment amount based on closing date working capital in accordance with
Schedule 2.l(g);
(iv)
all Elevate Intellectual Property, Elevate Group Software, Elevate
Technology and all proprietary information of any member of the Elevate Group; and
(v)
any and all Assets owned and used or held for use immediately prior to the
Distribution Date by Think Finance or any of its Subsidiaries exclusively in the Elevate Business.
For purposes of clarification, the Elevate Assets shall not include any Excluded Assets. All rights of the
Elevate Group in respect of Think Finance insurance policies are set forth in Section 4.2 and shall not
otherwise be included in the Elevate Assets.
(b)

For the purposes of this Agreement, "Excluded Assets" means:

(i)
the Assets listed on Schedule 2.2(b)(i) and any and all other Assets that are
expressly contemplated by this Agreement or any Ancillary Agreement as Assets to be retained by Think
Finance or any other member of the TF Group;
(ii)
Think Finance Technology;

the Think Finance Intellectual Property, Think Finance Software and the

(iii)

any Shared Contracts (other than Elevate Assets arising under any Shared

Contracts); and
(iv)
any and all Assets of any members of the TF Group that are not Elevate
Assets pursuant to Section 2.2(a).
2.3.

Elevate Liabilities.
(a)

For the purposes of this Agreement, "Elevate Liabilities" means:
(i)

all Liabilities relating to, arising out of or resulting from:

(A)
the operation or ownership of the Elevate Business, as conducted at
any time prior to, on or after the Distribution Date (including any Liability relating to, arising out of or
resulting from any act or failure to act by any Person (whether or not such act or failure to act is or was
within such Person's authority));
(B)
the operation or ownership of any other business conducted by any
member of the Elevate Group, any entity that shall be a member of the Elevate Group as of the Distribution
Date (including any Liability relating to, arising out of or resulting from any act or failure to act by any
Person (whether or not such act or failure to act is or was within such Person's authority)); or

(C)
any Elevate Assets, including any Elevate Contracts, Shared
Contracts (to the extent related to the Elevate Business) and any real property and leasehold interests used
exclusively in the Elevate Business;
in any such case, whether arising before, on or after the Distribution Date;
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(ii)

the Liabilities listed on Schedule 2.3(a)(ii);

(iii)

all Liabilities relating to, arising out of or resulting from the Elevate

Financing Agreements;
(iv)
all Liabilities reflected as liabilities or obligations of Elevate or its
Subsidiaries on the Elevate Balance Sheet, subject to any discharge of such Liabilities subsequent to the date
of the Elevate Balance Sheet; and
(v)
all Liabilities arising out of claims made by the respective directors, officers,
stockholders, employees, agents, Subsidiaries or Affiliates of either Group against any member of either
Group to the extent primarily relating to, arising out of or resulting from the Elevate Business or the other
businesses, operations, activities or Liabilities referred to in clauses (i) through (iv) above, inclusive.
Notwithstanding the foregoing, the Elevate Liabilities shall not include the Excluded Liabilities.
(b)

For the purposes of this Agreement, "Excluded Liabilities" means (without

duplication):
(i)
the operation or ownership of the Think Finance Business, as conducted at
any time prior to, on or after the Distribution Date (including any Liability relating to, arising out of or
resulting from any act or failure to act by any Person (whether or not such act or failure to act is or was
within such Person's authority));

(ii)
the Liabilities listed on Schedule 2.3(b)(i) and any and all other Liabilities
that are expressly contemplated by this Agreement or any Ancillary Agreement as Liabilities to be retained
or assumed by Think Finance or any other member of the TF Group, and all agreements and obligations of
any member of the TF Group under this Agreement or any of the Ancillary Agreements;
(iii)
any and all Liabilities of a member of the TF Group to the extent primarily
relating to, arising out of or resulting from any Excluded Assets (other than Liabilities arising under any
Shared Contracts to the extent such Liabilities relate to the Elevate Business);

(iv)
all Liabilities arising out of claims made by the respective directors, officers,
stockholders, employees, agents, Subsidiaries or Affiliates of either Group against any member of either
Group to the extent primarily relating to, arising out of or resulting from the Think Finance Business or the
other businesses, operations, activities or Liabilities referred to in clauses (i) and (ii) above; and
(v)
2.4.

any other Liabilities of the TF Group which are not Elevate Liabilities.

Transfer of Excluded Assets: Assumption of Excluded Liabilities.

(a)
To the extent any Excluded Asset is transferred or assigned to, or any Excluded
Liability is assumed by, a member of the Elevate Group at the Distribution Date or is owned or held by a
member of the Elevate Group after the Distribution Date, from and after the Distribution Date, any such
Excluded Asset or Excluded Liability shall be held by such member of the Elevate Group for the use and
benefit of the member of the TF Group entitled thereto (at the expense of the member of the TF Group
entitled thereto) in accordance with Section 2.S(d) and:
(i)
Elevate shall, and shall cause its applicable Subsidiaries to, as soon as
reasonably practicable, assign, transfer, convey and deliver to Think Finance or certain of its Subsidiaries
I 1936.0242702844v!O
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designated by Think Finance, and Think Finance or such Subsidiaries shall accept from Elevate and its
applicable Subsidiaries, all ofElevate's and such Subsidiaries' respective right, title and interest in and to
such Excluded Assets; and
(ii)
Think Finance and certain of its Subsidiaries designated by Think Finance
shall, as soon as reasonably practicable, accept, assume and agree to perform, discharge and fulfill all such
Excluded Liabilities in accordance with their respective terms.

(b)
In furtherance of the assignment, transfer, conveyance and delivery of Excluded
Assets and the assumption of Excluded Liabilities set forth in Sections 2.4{a){i) and 2.4{a){ii), and without
any additional consideration therefor: (i) Elevate shall execute and deliver, and shall cause its Subsidiaries
to execute and deliver, such bills of sale, quitclaim deeds, stock powers, certificates of title, assignments of
contracts and other instruments of transfer, conveyance and assignment as and to the extent necessary to
evidence the transfer, conveyance and assignment of all of Elevate's and its Subsidiaries' right, title and
interest in and to the Excluded Assets to Think Finance and its Subsidiaries, and (ii) Think Finance shall
execute and deliver, and shall cause its Subsidiaries to execute and deliver, such assumptions of contracts
and other instruments of assumption as and to the extent necessary to evidence the valid and effective
assumption of the Excluded Liabilities. All of the foregoing documents contemplated by this Section 2.4{b)
and by Sections 2.l{b){iii) and 2.l{b){iv) shall be referred to collectively herein as the "Elevate Transfer
Documents" and, together with the TF Transfer Documents, the "Transfer Documents."
2.5.

Approvals and Notifications.

(a)
To the extent that the transfer or assignment of any Elevate Asset, the assumption of
any Elevate Liability, the Separation or the Distribution requires any Approvals or Notifications, the parties
will endeavor to obtain or make such Approvals or Notifications as soon as reasonably practicable.

(b)
If and to the extent that the valid, complete and perfected transfer or assignment to
the Elevate Group of any Elevate Assets or assumption by the Elevate Group of any Elevate Liabilities
would be a violation of applicable Law, or require any Approvals or Notifications in connection with the
Separation or the Distribution that have not been obtained or made by the Distribution Date, then, unless the
parties hereto shall otherwise mutually determine, the transfer or assignment to the Elevate Group of such
Elevate Assets or the assumption by the Elevate Group of such Elevate Liabilities, as the case may be, shall
be automatically deemed deferred and any such purported transfer, assignment or assumption shall be null
and void until such time as all legal impediments are removed or such Approvals or Notifications have been
obtained or made. Notwithstanding the foregoing, any such Elevate Assets or Elevate Liabilities shall
continue to constitute Elevate Assets and Elevate Liabilities for all other purposes of this Agreement.
(c)
If any transfer or assignment of any Elevate Asset or any assumption of any Elevate
Liability intended to be transferred, assigned or assumed hereunder, as the case may be, is not consummated
on or prior to the Distribution Date, then, insofar as reasonably possible, the member of the TF Group
retaining such Elevate Asset or such Elevate Liability, as the case may be, shall thereafter hold such Elevate
Asset or Elevate Liability, as the case may be, for the use and benefit of the member of the Elevate Group
entitled thereto (at the expense of the member of the Elevate Group entitled thereto). In addition, the
member of the TF Group retaining such Elevate Asset or such Elevate Liability shall, insofar as reasonably
possible and to the extent permitted by applicable Law, treat such Elevate Asset or Elevate Liability in the
ordinary course of business in accordance with past practice and take such other actions as may be
reasonably requested by the member of the Elevate Group to whom such Elevate Asset is to be transferred
or assigned, or which will assume such Elevate Liability, as the case may be, in order to place such member
of the Elevate Group in a substantially similar position as if such Elevate Asset or Elevate Liability had been
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transferred, assigned or assumed as contemplated hereby and so that all the benefits and burdens relating to
such Elevate Asset or Elevate Liability, as the case may be, including use, risk of loss, potential for gain,
and dominion, control and command over such Elevate Asset or Elevate Liability, as the case may be, and
all benefits, costs and expenses related thereto, shall inure from and after the Distribution Date to the Elevate
Group.

If any transfer or assignment of any Excluded Asset or any assumption of any
(d)
Excluded Liability not intended to be transferred, assigned or assumed hereunder, as the case may be, is
consummated on or prior to the Distribution Date (as described in Section 2.4(a)), then, insofar as
reasonably possible, the member of the Elevate Group holding or owning such Excluded Asset or such
Excluded Liability, as the case may be, shall thereafter hold such Excluded Asset or Excluded Liability, as
the case may be, for the use and benefit of the member of the TF Group entitled thereto (at the expense of
the member of the TF Group entitled thereto). In addition, the member of the Elevate Group retaining such
Excluded Asset or such Excluded Liability shall, insofar as reasonably possible and to the extent permitted
by applicable Law, treat such Excluded Asset or Excluded Liability in the ordinary course of business in
accordance with past practice and take such other actions as may be reasonably requested by the member of
the TF Group to whom such Excluded Asset is to be transferred or assigned, or which will assume such
Excluded Liability, as the case may be, in order to place such member of the TF Group in a substantially
similar position as if such Excluded Asset or Excluded Liability had not been so transferred, assigned or
assumed and so that all the benefits and burdens relating to such Excluded Asset or Excluded Liability, as
the case may be, including use, risk of loss, potential for gain, and dominion, control and command over
such Excluded Asset or Excluded Liability, as the case may be, and all benefits, costs and expenses related
thereto, shall inure from and after the Distribution bate to the TF Group.
If and when the Approvals or Notifications, the absence of which caused the deferral
(e)
of transfer or assignment of any Elevate Asset or the deferral of assumption of any Elevate Liability
pursuant to Section 2.S(b ), are obtained or made, and, if and when any other legal impediments for the
transfer or assignment of any Elevate Asset or the assumption of any Elevate Liability have been removed,
the transfer or assignment of the applicable Elevate Asset or the assumption of the applicable Elevate
Liability, as the case may be, shall be effected in accordance with the terms of this Agreement and/or the
applicable Ancillary Agreement.

(f)
Except as otherwise agreed between Think Finance and Elevate, (i) any member of
the TF Group retaining a Elevate Asset or Elevate Liability (whether as a result of the provisions of Section
2.S(b) or for any other reason), and (ii) any member of the Elevate Group holding or owning an Excluded
Asset or Excluded Liability due to a transfer or assignment to, or assumption by,. such member of the
Elevate Group (as described in Section 2.4(a)), shall not be obligated, in order to effect the transfer of such
Asset or Liability to the Group member entitled thereto, to expend any money unless the necessary funds are
advanced (or otherwise made available) by the Group member entitled thereto, other than reasonable out-ofpocket expenses, attorneys' fees and recording or similar fees, all of which shall be promptly reimbursed by
the Group member entitled to such Asset or Liability.
2.6.

Novation of Elevate Liabilities.

(a)
Each of Think Finance and Elevate, at the request of the other, shall endeavor, if
reasonably practicable, to obtain, or to cause to be obtained, if reasonably practicable, any consent,
substitution, approval or amendment required to novate or assign all obligations under agreements, leases,
licenses and other obligations or Liabilities of any nature whatsoever that constitute Elevate Liabilities, orto
obtain in writing the unconditional release of all parties to such arrangements other than any member of the·
Elevate Group, so that, in any such case, the members of the Elevate Group will be solely responsible for the
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Elevate Liabilities; provided, however, that neither Think Finance nor Elevate shall be obligated to
contribute any capital or pay any consideration in any form (including providing any letter of credit,
guaranty or other financial accommodation) to any third Person from whom any such consent, substitution,
approval, amendment or release is requested.

If Think Finance or Elevate is unable to obtain, or to cause to be obtained, any such
(b)
required consent, substitution, approval, amendment or release and the applicable member of the TF Group
continues to be bound by such agreement, lease, license or other obligation or Liability (each, an
"Unreleased Elevate Liability"), Elevate shall, to the extent not prohibited by Law, as indemnitor, guarantor,
agent or subcontractor for such member of the TF Group, as the case may be, (i) pay, perform and discharge
fully all the obligations or other Liabilities of such member of the TF Group that constitute Unreleased
Elevate Liabilities from and after the Distribution Date and (ii) use its commercially reasonable efforts to
effect such payment, performance, or discharge prior to any demand for such payment, performance, or
discharge is permitted to be made by the obligee thereunder on any member of the TF Group. If and when
any such consent, substitution, approval, amendment or release shall be obtained or the Unreleased Elevate
Liabilities shall otherwise become assignable or able to be novated, Think Finance shall promptly assign, or
cause to be assigned, and Elevate or the applicable Elevate Group member shall assume, such Unreleased
Elevate Liabilities without exchange of further consideration.
2.7.

Novation of Excluded Liabilities.

(a)
Each of Think Finance and Elevate, at the request of the other, shall endeavor, if
reasonably practicable, to obtain, or to cause to be obtained, if reasonably practicable, any consent,
substitution, approval or amendment required to novate or assign all obligations under agreements, leases,
licenses and other obligations or Liabilities of any nature whatsoever that constitute Excluded Liabilities, or
to obtain in writing the unconditional release of all parties to such arrangements other than any member of
the TF Group, so that, in any such case, the members of the TF Group will be solely responsible for such
Excluded Liabilities; provided, however, that neither Think Finance nor Elevate shall be obligated to
contribute any capital or pay any consideration in any form (including providing any letter of credit,
guaranty or other financial accommodation) to any third Person from whom any such consent, substitution,
approval, amendment or release is requested.
(b)
If Think Finance or Elevate is unable to obtain, or to cause to be obtained, any such
required consent, substitution, approval, amendment or release and the applicable member of the Elevate
Group continues to be bound by such agreement, lease, license or other obligation or Liability (each, an
"Unreleased Excluded Liability"), Think Finance shall, to the extent not prohibited by Law, as indemnitor,
guarantor, agent or subcontractor for such member of the Elevate Group, as the case may be, (i) pay,
perform and discharge fully all the obligations or other Liabilities of such member of the Elevate Group that
constitute Unreleased Excluded Liabilities from and after the Distribution Date and (ii) use its commercially
reasonable efforts to effect such payment, performance, or discharge prior to any demand for such payment,
performance, or discharge is permitted to be made by the obligee thereunder on any member of the Elevate
Group. If and when any such consent, substitution, approval, amendment or release shall be obtained or the
Unreleased Excluded Liabilities shall otherwise become assignable or able to be novated, Elevate shall
promptly assign, or cause to be assigned, and Think Finance or the applicable TF Group member shall
assume, such Unreleased Excluded Liabilities without exchange of further consideration.
2.8.

Termination of Agreements.

(a)
Except as set forth in Section 2.8(b), Elevate and each member of the Elevate Group,
on the one hand, and Think Finance and each member of the TF Group, on the other hand, hereby terminate
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without further liability any and all agreements, arrangements, commitments or understandings, whether or
not in writing, between or among Elevate and/or any member of the Elevate Group and/or any entity that
shall be a member of the Elevate Group as of the Distribution Date, on the one hand, and Think Finance
and/or any member of the TF Group (other than entities that shall be members of the Elevate Group as of the
Distribution Date), on the other hand, effective as of the Distribution Date. No such terminated agreement,
arrangement, commitment or understanding (including any provision thereof which purports to survive
termination) shall be of any further force or effect after the Distribution Date. Each party shall, at the
reasonable request of any other party, take, or cause to be taken, such other actions as may be necessary to
effect the foregoing.
(b)
The provisions of Section 2.S(a) shall not apply to any of the following agreements,
arrangements, commitments or understandings (or to any of the provisions thereof): (i) this Agreement and
the Ancillary Agreements (and each other agreement or instrument expressly contemplated by this
Agreement or any Ancillary Agreement to be entered into by any ofthe parties hereto or any of the members
of their respective Groups); (ii) any agreements, arrangements, commitments or understandings listed or
described on Schedule 2.S(b)(ii); (iii) any intercompany accounts payable or accounts receivable accrued as
of the Distribution Date that are reflected in the books and records of the parties or otherwise documented in
writing in accordance with past practices; and (iv) any Shared Contracts.
2.9.

Treatment of Shared Contracts.

(a)
Without limiting the generality of the obligations set forth in Section 2.1, unless the
parties otherwise agree in writing or the benefits of any contract, agreement, arrangement, commitment or
understanding described in this Section 2.9 are expressly conveyed to the applicable party pursuant to an
Ancillary Agreement, (i) any contract, agreement, arrangement, commitment or understanding that is listed
on Schedule 2.9(a) shall be assigned in part to the applicable member( s) of the applicable Group, if so
assignable, or appropriately amended prior to, on or after the Distribution Date, so that each party or the
members of its respective Group shall, as of the Distribution Date, be entitled to the rights and benefits, and
shall assume the related portion of any Liabilities, inuring to its respective businesses, in each case, in
accordance with the allocation of benefits and burdens set forth on Schedule 2.9(a), and (ii) (A) any
contract, agreement, arrangement, commitment or understanding that is an Excluded Asset or Excluded
Liability but, prior to the Distribution Date, inured in part to the benefit or burden of any member of the
Elevate Group (other than any such contract, agreement, arrangement, commitment or understanding
covering substantially the same services or arrangements that are covered by a contract, agreement,
arrangement, commitment or understanding entered into by a member of the Elevate Group in connection
with the Separation), and (B) any contract, agreement, arrangement, commitment or understanding that is a
Elevate Asset or a Elevate Liability but, prior to the Distribution Date, inured in part to the benefit or burden
of any member of the TF Group (other than any such contract, agreement, arrangement, commitment or
understanding covering substantially the same services or arrangements that are covered by a contract,
agreement, arrangement, commitment or understanding entered into by a member of the TF Group in
connection with the Separation), shall be assigned in part to the applicable member(s) of the applicable
Group, if so assignable, or appropriately amended prior to, on or after the Distribution Date, so that each
party or the members of its respective Group shall, as of the Distribution Date, be entitled to the rights and
benefits, and shall assume the related portion of any Liabilities, inuring to its respective businesses (any
contract, agreement, arrangement, commitment or understanding referred to in clause (i) or (ii) above, a
"Shared Contract"); provided, however, that, in the case of each of clause (i) and (ii), (1) in no event shall
any member of any Group be required to assign (or amend) any Shared Contract in its entirety or to assign a
portion of any Shared Contract which is not assignable (or cannot be amended) by its terms (including any
terms imposing consents or conditions on an assignment where such consents or conditions have not been
obtained or fulfilled) and (2) if any Shared Contract cannot be so partially assigned by its terms or
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otherwise, or cannot be amended or if such assignment or amendment would impair the benefit the parties
thereto derive :from such Shared Contract, then the parties shall, and shall cause each of their respective
Subsidiaries to, take such other reasonable and permissible actions (including by providing prompt notice to
the other party with respect to any relevant claim of Liability or other relevant matters arising in connection
with a Shared Contract so as to allow such other party the ability to exercise any applicable rights under
such Shared Contract) to cause a member of the Elevate Group or the TF Group, as the case may be, to
receive the rights and benefits of that portion of each Shared Contract that relates to the Elevate Business or
the businesses retained by Think Finance, as the case may be (in each case, to the extent so related), as if
such Shared Contract had been assigned to (or amended to allow) a member of the applicable Group
pursuant to this Section 2.9, and to bear the burden of the corresponding Liabilities (including_anyLiabilities
that may arise by reason of such arrangement), as if such Liabilities had been assumed by a member of the
applicable Group pursuant to this Section 2.9.
(b)
Each of Think Finance and Elevate shall, and shall cause the members of its Group
to, (i) treat for all Tax purposes the portion of each Shared Contract inuring to its respective businesses as
Assets owned by, and/or Liabilities of, as applicable, such party, or its Subsidiaries, as applicable, not later
than the Distribution Date, and (ii) neither report nor take any Tax position (on a Tax Return or otherwise)
inconsistent with such treatment (unless required by applicable Law).
(c)
Nothing in this Section 2.9 shall require any member of any Group to make any
material payment (except to the extent advanced, assumed or agreed in advance to be reimbursed by any
member of the other Group), incur any material obligation or grant any material concession for the benefit
of any member of any other Group in order to effect any transaction contemplated by this Section 2.9.
2.10.

Bank Accounts; Cash Balances.

(a)
Think Finance and Elevate each agrees to take, or cause the respective members of
their respective Groups to take, at the Distribution Date (or such earlier time as Think Finance and Elevate
may agree), all actions necessary to amend all contracts or agreements governing each bank account owned
by Elevate or any other member of the Elevate Group (collectively, the "Elevate Accounts") so that such
Elevate Accounts, if currently linked (whether by automatic withdrawal, automatic deposit or any other
authorization to transfer funds :fromor to, hereinafter "linked") to any bank or brokerage account owned by
Think Finance or any other member of the TF Group ( collectively, the "Think Finance Accounts"), are delinked :fromthe Think Finance Accounts.
(b)
Think Finance and Elevate each agrees to take, or cause the respective members of
their respective Groups to take, at the Distribution Date (or such earlier time as Think Finance and Elevate
may agree), all actions necessary to amend all agreements governing the Think Finance Accounts so that
such Think Finance Accounts, if currently linked to a Elevate Account, are de-linked :from the Elevate
Accounts.
(c)
It is intended that, following consummation of the actions contemplated by Sections
2.lO(a) and 2.lO(b). there will be in place a centralized cash management process pursuant to which the
Elevate Accounts will be managed centrally and funds collected will be transferred into one or more
centralized accounts maintained by Elevate.

It is intended that, following consummation of the actions contemplated by Sections
(d)
2.1 O(a) and 2.1 O(b), there will continue to be in place a centralized cash management process pursuant to
which the Think Finance Accounts will be managed centrally and funds collected will be transferred into
one or more centralized accounts maintained by Think Finance.
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(e)
With respect to any outstanding payments initiated by Think Finance, Elevate, or any
of their respective Subsidiaries prior to the Separation, such outstanding payments shall be honored
following the Separation by the Person or Group owning the account from which the payment was initiated.

(f)
As between Think Finance and Elevate (and the members of their respective Groups)
all payments made and reimbursements received after the Separation by either party (or member of its
Group) that relate to a business, Asset or Liability of the other party (or member of its Group), shall be held
by such party for the use and benefit of the party entitled thereto (at the expense of the party entitled
thereto). Each party shall maintain an accounting of any such payments and reimbursements, and the parties
shall have a monthly reconciliation, whereby all such payments made and reimbursements received by each
party are calculated and the net amount owed to Think Finance or Elevate shall be paid over with right of
set-off. Notwithstanding the foregoing, neither Think Finance nor Elevate shall act as collection agent for
the other party, nor shall either party act as surety or endorser with respect to non-sufficient funds checks, or
funds to be returned in a bankruptcy or fraudulent conveyance action.
2.11. Other Ancillary Agreements. Effective as of the date hereof, each of Think Finance and
Elevate will execute and deliver all Ancillary Agreements to which it is a party (other than the Transfer
Documents, which will be executed on or prior to the Distribution Date).
2.12. Disclaimer of Representations and Warranties. EACH OF THINK FINANCE (ON BEHALF
OF ITSELF AND EACH MEMBER OF THE TF GROUP) AND ELEVATE (ON BEHALF OF ITSELF AND
EACH MEMBER OF THE ELEVATE GROUP) UNDERSTANDS AND AGREES THAT, EXCEPT AS
EXPRESSLY SET FORTH HEREIN OR IN ANY ANCILLARY AGREEMENT, NO PARTY TO THIS
AGREEMENT, ANY ANCILLARY AGREEMENT OR ANY OTHER AGREEMENT OR DOCUMENT
CONTEMPLATED BY THIS AGREEMENT, ANY ANCILLARY AGREEMENT OR OTHERWISE, IS
REPRESENTING OR WARRANTING IN ANY WAY AS TO THE ASSETS, BUSINESSES OR
LIABILITIES TRANSFERRED OR ASSUMED AS CONTEMPLATED HEREBY OR THEREBY, AS TO
ANY CONSENTS OR APPROVALS REQUIRED IN CONNECTION THEREWITH, AS TO THE VALUE
OR FREEDOM FROM ANY SECURITY INTERESTS OF, OR ANY OTHER MATTER CONCERNING,
ANY ASSETS OF SUCH PARTY, OR AS TO THE ABSENCE OF ANY DEFENSES OR RIGHT OF SETOFF OR FREEDOM FROM COUNTERCLAIM WITH RESPECT TO ANY CLAIM OR OTHER ASSET,
INCLUDING ANY ACCOUNTS RECEIVABLE, OF ANY PARTY, ORAS TO THE LEGAL SUFFICIENCY
OF ANY ASSIGNMENT, DOCUMENT OR INSTRUMENT DELIVERED HEREUNDER TO CONVEY
TITLE TO ANY ASSET OR THING OF VALUE UPON THE EXECUTION, DELIVERY AND FILING
HEREOF OR THEREOF. EXCEPT AS MAY EXPRESSLY BE SET FORTH HEREIN OR IN ANY
ANCILLARY AGREEMENT, ALL SUCH ASSETS ARE BEING TRANSFERRED ON AN "AS IS."
"WHERE IS" BASIS (AND, IN THE CASE OF ANY REAL PROPERTY. EXCEPT AS OTHERWISE
AGREED BY THINK FINANCE, BY MEANS OF A QUITCLAIM OR SIMILAR FORM DEED OR
CONVEYANCE) AND THE RESPECTIVE TRANSFEREES SHALL BEAR THE ECONOMIC AND LEGAL
RISKS THAT (I) ANY CONVEYANCE WILL PROVE TO BE INSUFFICIENT TO VEST IN THE
TRANSFEREE GOOD AND MARKETABLE TITLE, FREE AND CLEAR OF ANY SECURITY INTEREST,
AND (II) ANY NECESSARY APPROVALS OR NOTIFICATIONS ARE NOT OBTAINED OR THAT ANY
REQUIREMENTS OF LAWS OR JUDGMENTS ARE NOT COMPLIED WITH.
2.13. Elevate Financing Agreements. Prior to the Distribution Date, Elevate shall enter into the
Elevate Financing Agreements. Think Finance and Elevate shall participate in the preparation of all
materials and presentations as may be reasonably necessary to secure funding pursuant to the Elevate
Financing Agreements, including rating agency presentations necessary to obtain the requisite ratings
needed to secure the financing under any of the Elevate Financing Agreements. The parties agree that
Elevate, and not Think Finance, shall be ultimately responsible for all costs and expenses incurred by, and
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for reimbursement of such costs and expenses to, any member of the TF Group or Elevate Group associated
with the Elevate Financing Agreements.

ARTICLE ID
THE DISTRIBUTION
3 .1.

The Distribution.

(a)
The Distribution Date shall occur on the date hereof and in accordance with the
terms of this Agreement. For the avoidance of doubt, prior to the effective date, nothing in the foregoing
shall limit Think Finance's right to terminate this Agreement or the Distribution as set forth in Article VI or
alter the consequences of any such termination from those specified in such Article VI.
(b)
Each party shall cooperate with the other party to accomplish the Distribution and
shall promptly take any and all actions necessary or desirable to effect the Distribution in the manner and
time as contemplated herein.
3 .2.

Actions Prior to the Distribution.

(a)
Think Finance and Elevate shall take all such action as they deem necessary or
appropriate under the Securities Act or other securities laws or blue sky laws of the United States (and any
comparable Laws under any foreign jurisdiction) in connection with the Distribution.
(b)
Think Finance and Elevate shall take all necessary action required to adopt the
Amended and Restated Certificate of Incorporation (the "Elevate Certificate oflncor_poration"), which is
attached hereto on Exhibit H.
(c)
Elevate will file the Elevate Certificate of Incorporation with the Secretary of State
of the State of Delaware.
(d)
Think Finance shall take all necessary action required to adopt the Second Amended
and Restated Certificate oflncorporation (the "TF Certificate oflncor_poration"), which is attached hereto on
Exhibit I.
(e)
Think Finance will file the TF Certificate oflncorporation with the Secretary of State
of the State of Delaware.

(f)
Immediately after the filing of the Elevate Certificate of Incorporation, Think
Finance shall exchange the one (1) issued and outstanding share of Elevate Common Stock for (i) four
million six hundred forty six thousand one hundred thirty (4,646,133) shares of Elevate Common Stock, (ii)
two million nine hundred fifty seven thousand fifty nine (2,957,059) shares of Series A Preferred Stock of
Elevate and (iii) two million six hundred eighty two thousand three hundred fifty one (2,682,351) shares of
Series B Preferred Stock of Elevate. All such shares of capital stock of Elevate shall be duly authorized,
validly issued, fully paid, nonassessable, and free of any Security Interests and other encumbrances except
for restrictions as imposed by applicable securities laws and regulations and the Stockholders Agreements.
3 .3.

Conditions to Distribution.

(a)
The consummation of the Distribution will be subject to the satisfaction, or waiver
by Think Finance in its sole and absolute discretion, of the conditions set forth in this Section 3.3(a). Any
determination by Think Finance regarding the satisfaction or waiver of any of such conditions will be
11936.0242702844v10
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conclusive.
(i)
All Governmental Approvals necessary to consummate the Distribution shall
have been obtained and be in full force and effect.
(ii)
No order, injunction or decree issued by any court or agency of competent
jurisdiction or other legal restraint or prohibition preventing the consummation of the Distribution or any of
the related transactions shall be in effect, and no other event outside the control of Think Finance shall have
occurred or failed to occur that prevents the consummation of the Distribution or any of the related
transactions.
(iii)
TF Board shall have approved this Agreement and all transactions and
documents contemplated hereby, and the Shareholders shall have approved this Agreement and waived any
preferential dividend rights with respect to the distribution of Elevate Common Stock and Elevate Preferred
Stock contemplated by Section 3.4.
(iv)
Each of the Ancillary Agreements shall have been duly executed and
delivered by the parties thereto.
(v)
No events or developments shall have occurred or exist that, in the judgment
of the TF Board, in its sole and absolute discretion, make it inadvisable to effect the Distribution or the other
transactions contemplated hereby, or would result in the Distribution or the other transactions contemplated
hereby not being in the best interest of Think Finance or its stockholders.
(vi)
Think Finance shall have received an Unqualified Tax Opinion that the
Separation and Distribution qualify as a tax-free spin-offpursuantto Sections 355 and 368(a)(l)(D) of the
Code.
(b)
The foregoing conditions are for the sole benefit of Think Finance and shall not give
rise to or create any duty on the part of Think Finance or the TF Board to waive or not waive such
conditions or in any way limit Think Finance's right to terminate this Agreement as set forth in Article VI or
alter the consequences of any such termination from those specified in such Article. Any determination
made by the TF Board prior to the Distribution concerning the satisfaction or waiver of any or all of the
conditions set forth in this Section 3.3 shall be conclusive.
3.4.

Certain Stockholder Matters.

(a)
Subjectto Section 3.3 and Section 3.4(b), on the Distribution Date, Think Finance
will (i) distribute to each Shareholder in the Distribution that number of whole shares of Elevate Common
Stock and Elevate Preferred Stock that is equal to the respective number of shares of Think Finance
Common Stock and Think Finance Preferred Stock held by such Shareholder on the Record Date, and (ii)
deliver (or cause to be delivered) to the Shareholders stock certificates representing such shares. The
Distribution shall be deemed effective at 12:0I a.m. Eastern Time on the Distribution Date, or at such other
time as Think Finance may determine. A schedule of the Elevate Common Stock and Elevate Preferred
Stock to be distributed is set forth on Schedule 3.4(a).
(b)
Prior to receipt of Elevate Common Stock and/or Elevate Preferred Stock, as
applicable, pursuant to Section 3.4(a), each Shareholder shall enter into the applicable Stockholders
Agreements.
(c)
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(d)
The Stockholders shall not be permitted to transfer any shares of Elevate Common
Stock or Elevate Preferred Stock unless such stock is registered under the Securities Act or an exemption
from the registration requirements of the Securities Act has been established provided, however, that the
following transfers shall be permitted:
(i)

transfers to Elevate;

(ii)

transfers to any existing Stockholder;

(iii)
transfers by gift, bequest, or operation of the laws of descent, provided that
the Elevate Common Stock and Elevate Preferred Stock, as applicable, in the hands of the transferee
remains subject to the same restrictions on transfer as they were when held by the transferor;
(iv)
transfers to an entity unaffiliated with Elevate pursuant to the merger,
consolidation, stock for stock exchange or similar transaction involving Elevate;
(v)
transfers by a partnership to its partners, provided that the Elevate Common
Stock and Elevate Preferred Stock, as applicable, in the hands of the transferee remains subject to the same
restrictions on transfer as they were when held by the transferor; or
(vi)
transfers which would be exempt from the registration requirements of
Section 5 of the Securities Act by virtue of the exemption provided by Section 4(2) of the Securities Act if
the transferor were the issuer of the Elevate Common Stock and Elevate Preferred Stock, as applicable,
provided that the transferee is an "accredited investor" within the meaning of Rule 50l(a) under the
Securities Act and the Elevate Common Stock and Elevate Preferred Stock, as applicable, in the hands of the
transferee remains subject to the same restrictions on transfer as they were when held by the transferor, or a
transfer pursuant to an effective registration under the Securities Act simultaneously with a registration of
the Elevate Common Stock and Elevate Preferred Stock, as applicable, under Section 12 of the Exchange
Act.
The restrictions on transfer set forth in this Section 3.4(d) will expire upon Elevate becoming a reporting
company under the Exchange Act.
(e)
Until all Elevate shares are duly transferred in accordance with this Section 3 .4 and
applicable Law, from and after the effective time of the Distribution, Elevate will regard the Persons entitled
to receive such shares as record holders of Elevate Common Stock in accordance with the terms of the
Distribution without requiring any action on the part of such Persons. Elevate agrees that, subject to any
subsequent transfers of such shares, from and after the effective time of the Distribution (i) each such holder
will be entitled to all dividends, voting rights, liquidation preferences and other rights and privileges with
respect to, the Elevate shares held by such holder and (ii) each such holder will be entitled, without any
action on the part of such holder, to receive evidence of ownership of such shares.

ARTICLE IV
FURTHER ASSURANCES AND ADDfflONAL COVENANTS
4.1.

Further Assurances.

(a)
In addition to the actions specifically provided for elsewhere in this Agreement, each
of the parties hereto shall use its commercially reasonable efforts, prior to, on and after the Distribution
Date, to take, or cause to be taken, all actions, and to do, or cause to be done, all things, reasonably
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necessary, proper or advisable under applicable Laws, regulations and agreements, to consummate and make
effective the transactions contemplated by this Agreement and the Ancillary Agreements.
(b)
Without limiting the foregoing, prior to, on and after the Distribution Date, each
party hereto shall cooperate with the other parties, and without any further consideration, but at the expense
of the requesting party, to execute and deliver, or use its commercially reasonable efforts to cause to be
executed and delivered, all instruments, including instruments of conveyance, assignment and transfer, and
to make all filings with, and to obtain all consents, approvals or authorizations of, any Governmental
Authority or any other Person under any permit, license, agreement, indenture or other instrument (including
any third-party consents or Governmental Approvals), and to take all such other actions as such party may
reasonably be requested to take by any other party hereto from time to time, consistent with the terms of this
Agreement and the Ancillary Agreements, in order to effectuate the provisions and purposes of this
Agreement and the Ancillary Agreements and the transfers of the Elevate Assets and the assignment and
assumption of the Elevate Liabilities and the other transactions contemplated hereby and thereby. Without
limiting the foregoing, each party will, at the reasonable request, cost and expense of any other party, take
such other actions as may be reasonably necessary to vest in such other party good and marketable title, free
and clear of any Security Interest, if and to the extent it is practicable to do so.
(c)
On or prior to the Distribution Date, Think Finance and Elevate in their respective
capacities as direct and indirect stockholders of their respective Subsidiaries, shall each ratify any actions
which are reasonably necessary or desirable to be taken by any Subsidiary of Think Finance, as the case may
be, to effectuate the transactions contemplated by this Agreement and the Ancillary Agreements.
(d)
Prior to the first anniversary of the Distribution Date, if one or more of the parties
identifies any commercial or other service that is needed to assure a smooth and orderly transition of the
businesses in connection with the consummation of the transactions contemplated hereby, and that is not
otherwise governed by the provisions of this Agreement or any Ancillary Agreement, the parties will
cooperate in determining whether there is a mutually acceptable basis on which the other party will provide
such service.
4.2.

Insurance Matters.

(a)
Think Finance and Elevate agree to cooperate in good faith to arrange insurance
coverage for the Elevate Group to be effective no later than the Distribution Date. In no event shall Think
Finance, any other member of the TF Group or any TF lndemnitee have liability or obligation whatsoever to
any member of the Elevate Group in the event that any insurance policy or other contract or policy of
insurance shall be terminated or otherwise cease to be in effect for any reason, shall be unavailable or
inadequate to cover any Liability of any member of the Elevate Group for any reason whatsoever or shall
not be renewed or extended beyond the current expiration date.

(b)
From and after the Distribution Date, other than as provided in Section 4.2(c),
neither Elevate nor any member of the Elevate Group shall have any rights to or under any of Think
Finance's or its Affiliates' insurance policies.
(c)
From and after the Distribution Date, except with respect to the insurance matters
identified on Schedule 4.2(c), whose treatment shall be as set forth on such Schedule, with respect to any
losses, damages and liabilities incurred by any member of the Elevate Group prior to or in respect of the
period prior to the Distribution Date, Think Finance will provide Elevate with access to, and Elevate may,
upon five (5) days' prior written notice to Think Finance, make claims under, Think Finance's third-party
insurance policies in place at the time of the Distribution and Think Finance's historical policies of
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insurance, but solely to the extent that such policies provided coverage for the Elevate Group prior to the
Distribution; provided, that such access to, and the right to make claims under such insurance policies, shall
be subject to the terms and conditions of such insurance policies, including any limits on coverage or scope,
any deductibles and other fees and expenses, and shall be subject to the following additional conditions:
(i)
Elevate shall provide Think Finance with a written report sixty (60) days
prior to any such third-party insurance policy's renewal date, as advised by Think Finance, identifying any
claims made by Elevate for which notice has previously been provided to insurers of Think Finance;
(ii)
Elevate and its Affiliates shall indemnify, hold harmless and reimburse
Think Finance and its Affiliates for any deductibles, self-insured retention, fees and expenses incurred by
Think Finance or its Affiliates (but not any premiums paid) to the extent resulting from any such access to,
or any claims made by Elevate or any of its Affiliates under, any insurance provided pursuant to this Section
4.2(c), including any indemnity payments, settlements,judgments, legal fees and allocated claims expenses
and claim handling fees, whether such claims are made by Elevate, its employees or third Persons; and
(iii)
Elevate shall exclusively bear (and neither Think Finance nor its Affiliates
shall have any obligation to repay or reimburse Elevate or its Affiliates for) and shall be liable for all
uninsured, uncovered, unavailable or uncollectible amounts of all such claims made by Elevate or any ofits
Affiliates under the policies as provided for in this Section 4.2(c).
In the event that an insurance policy aggregate is exhausted, or believed likely to be exhausted, due to
noticed claims, the Elevate Group, on the one hand, and the TF Group, on the other hand, shall be
responsible for their pro rata portion of the reinstatement premium, based upon the losses of such Group
submitted to Think Finance's insurance carrier( s) (including any submissions prior to the Distribution Date).
To the extent that the TF Group or the Elevate Group is allocated more than its pro rata portion of such
premium due to the timing oflosses submitted to Think Finance's insurance carrier( s), the other party shall
promptly pay the first party an amount so that each Group has been properly allocated its pro rata portion of
the reinstatement premium. Think Finance and Elevate can mutually agree not to reinstate the policy
aggregate and each Group then will bear all of its own future costs.
(d)
All payments and reimbursements by Elevate pursuant to this Section 4.2 will be
made within fifteen (15) days after Elevate's receipt of an invoice therefor from Think Finance. If Think
Finance incurs costs to enforce Elevate's obligations herein, Elevate agrees to indemnify Think Finance for
such enforcement costs, including attorneys' fees.
(e)
All payments and reimbursements by Think Finance pursuant to this Section 4.2 will
be made within fifteen (15) days after Think Finance's receipt of an invoice therefor from Elevate. If
Elevate incurs costs to enforce Think Finance's obligations herein, Think Finance agrees to indemnify
Elevate for such enforcement costs, including attorneys' fees.
(f)
Think Finance shall retain the right to control its insurance policies and programs
provided, however, that Think Finance shall not amend, modify, terminate or waive any rights under any
such insurance policies and programs in any manner adverse to Elevate. No member of the Elevate Group
shall, without the prior written consent of Think Finance, erode, exhaust, settle, release, commute, or
otherwise resolve disputes with Think Finance's insurers with respect to any of Think Finance's insurance
policies and programs, or amend, modify or waive any rights under any such insurance policies and
programs. Each party shall cooperate with the other party and share such information as is reasonably
necessary in order to permit each party to manage and conduct its insurance matters. Neither Think Finance
nor any of its Affiliates shall have any obligation to secure extended reporting for any claims under any of
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Think Finance's or its Affiliates' liability policies for any acts or omissions by any member of the Elevate
Group incurred prior to the Distribution Date.
(g)
Except as specifically set forth in Section 4.2(c). Elevate does hereby, for itself and
each other member of the Elevate Group, agree that no member of the TF Group shall have any Liability
whatsoever as a result of the insurance policies and practices of Think Finance and its Affiliates as in effect
at any time, including as a result of the level or scope of any such insurance, the creditworthiness of any
insurance carrier, the terms and conditions of any policy, the adequacy or timeliness of any notice to any
insurance carrier with respect to any claim or potential claim or otherwise, or any breach of this Section 4.2
by Elevate.
4.3.
Tax Matters. Notwithstanding anything to the contrary in this Agreement or any Ancillary
Agreement, in the case of any conflict between this Agreement or any Ancillary Agreement (other than the
Tax Sharing Agreement) and the Tax Sharing Agreement in relation to any matters addressed by the Tax
Sharing Agreement, the Tax Sharing Agreement shall prevail.
4.4.
Employee Matters. Notwithstanding anything to the contrary in this Agreement or any
Ancillary Agreement, in the case of any conflict between this Agreement or any Ancillary Agreement (other
than the Employee Matters Agreement) and the Employee Matters Agreement in relation to any matters
addressed by the Employee Matters Agreement, the Employee Matters Agreement shall prevail; provided,
however, that in relation to any matters concerning Taxes, the Tax Sharing Agreement shall prevail over the
Employee Matters Agreement.

ARTICLEV
INDEMNIFICATION
5 .1.
Indemnification by Elevate. Subject to Section 5 .3, Elevate shall, and shall cause the other
members of the Elevate Group to, indemnify, defend and hold harmless Think Finance, each member of the
TF Group and each of their respective directors, officers and employees, and each of the heirs, executors,
successors and assigns of any of the foregoing (collectively, the "TF Indemnitees"), from and against any
and all Liabilities of the TF Indemnitees relating to, arising out of or resulting from any of the following
items (without duplication):
(a)
the failure of Elevate or any other member of the Elevate Group or any other Person
to pay, perform or otherwise promptly discharge any Elevate Liabilities or Elevate Contracts in accordance
with its respective terms after the Distribution Date;
(b)

the Elevate Business, any Elevate Liabilities or any Elevate Contracts;

(c)
any Action relating primarily to the Elevate Business from which Elevate is unable
to cause a TF Group party to be removed pursuant to Section 5.5(d):
(d)
any use by any member of the TF Group allowed by any Ancillary Agreement after
the Distribution Date of the Elevate Intellectual Property owned by, or licensed by a Third Party to, a
member of the Elevate Group;
(e)
any failure by Elevate or a member of the Elevate Group to use commercially
reasonable efforts to obtain the waivers of subrogation contemplated by Section 5.3(d); and
(f)
any breach by Elevate or any member of the Elevate Group of this Agreement or any
of the Ancillary Agreements.
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5.2.
Indemnification by Think Finance. Subject to Section 5.3, Think Finance shall, and shall
cause the other members of the TF Group to, indemnify, defend and hold harmless Elevate, each member of
the Elevate Group and each of their respective directors, officers and employees, and each of the heirs,
executors, successors and assigns of any of the foregoing (collectively, the "Elevate Indemnitees"), from and
against any and all Liabilities of the Elevate Indemnitees relating to, arising out of or resulting from any of
the following items (without duplication):
(a)
the failure _ofThink Fjnanc~ or any other member of the TF Group or any other
Person to pay, perform or otherwise promptly discharge any Excluded Liabilities, whether prior to or after
the Distribution Date;
(b)

the Think Finance Business or any Excluded Contracts;

(c)

the Excluded Liabilities;

(d)
any Action relating primarily to the Think Finance Business from which Think
Finance is unable to cause a Elevate Group party to be removed pursuant to Section 5.5{d);
(e)
any use by any member of the Elevate Group allowed by this Agreement or any
Ancillary Agreement after the Distribution Date of the Think Finance Intellectual Property owned by, or
licensed by a Third Party to, a member of the TF Group;
(f)
any failure by Think Finance or a member of the TF Group to use commercially
reasonable efforts to obtain the waivers of subrogation contemplated by Section 5.3{d); and
(g)
any breach by Think Finance or any member of the TF Group of this Agreement or
any of the Ancillary Agreements.
5.3.

Indemnification Obligations Net oflnsurance Proceeds and Other Amounts.

(a)
The parties intend that any Liability subject to indemnification or reimbursement
pursuant to this Article V will be net of Insurance Proceeds that actually reduce the amount of the Liability.
Accordingly, the amount which any party (an "Indemnifying Party") is required to pay to any Person entitled
to indemnification hereunder (an "Indemnitee") will be reduced by any Insurance Proceeds theretofore
actually recovered by or on behalf of the Indemnitee in respect of the related Liability. If an Indemnitee
receives a payment (an "Indemnity Payment") required by this Agreement from an Indemnifying Party in
respect of any Liability and subsequently receives Insurance Proceeds, then the Indemnitee will pay to the
Indemnifying Party an amount equal to the excess of the Indemnity Payment received over the amount of
the Indemnity Payment that would have been due if the Insurance Proceeds had been received, realized or
recovered before the Indemnity Payment was made.
(b)
An insurer who would otherwise be obligated to pay any claim shall not be relieved
of the responsibility with respect thereto or, solely by virtue of the indemnification provisions hereof, have
any subrogation rights with respect thereto, it being expressly understood and agreed that no insurer or any
other Third Party shall be entitled to a "windfall" (i.e., a benefit they would not be entitled to receive in the
absence of the indemnification provisions) by virtue of the indemnification provisions hereof.
(c)
The parties intend that any indemnification or reimbursement payment in respect of a
Liability pursuant to this Article V shall be (i) reduced to take into account the amount of any Tax Benefit to
the indemnified or reimbursed Person resulting from the Liability so indemnified or reimbursed and (ii)
increased so that the amount of such payment, reduced by the amount of all Income Taxes (as defined in the
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Tax Sharing Agreement) payable with respect to the receipt thereof (but taking into account all correlative
Tax Benefits resulting from the payment of such Income Taxes), shall equal the amount of the payment
which the Person receiving such payment would otherwise be entitled to receive pursuant to this Agreement.
For purposes of this Section 5 .3(c). the amount of any Tax Benefit and any Income Taxes shall be calculated
on the basis that the indemnified or reimbursed Person is subject to the highest marginal regular statutory
income Tax rate, has sufficient taxable income to permit the realization or receipt of any relevant Tax
Benefit at the earliest possible time and is not subject to the alternative minimum tax.
(d)
Each of Think Finance and Elevate shall, and shall cause the members of its Group
to, when appropriate, use commercially reasonable efforts to obtain waivers of subrogation with respect to
each of the parties' respective insurance policies. Each of Think Finance and Elevate hereby waives, for
. itself and each member of its Group, its rights to recover against the other party in subrogation or as
subrogee for a third Person.
(e)
For all claims as to which indemnification is provided under Section 5.1 or Section
5 .2 other than Third-Party Claims (as to which Section 5 .4 shall apply), the reasonable fees and expenses of
counsel to the Indemnitee for the enforcement of the indemnity obligations shall be borne by the
Indemnifying Party.
5.4.

Procedures for Indemnification of Third-Party Claims.

If an Indemnitee shall receive written notice from a Person (including any
(a)
Governmental Authority) who is not a member of the TF Group or the Elevate Group (a "Third Party") of
any claim or of the commencement by any such Person of any Action (collectively, a "Third-Party Claim")
with respect to which an Indemnifying Party may be obligated to provide indemnification to such
Indemnitee pursuant to Section 5 .1 or 5.2, or any other Section of this Agreement or any Ancillary
Agreement, such Indemnitee shall give such Indemnifying Party written notice thereof within fourteen (14)
days of such written notice. Any such notice shall describe the Third-Party Claim in reasonable detail and
include copies of all notices and documents (including court papers) received by the Indemnitee relating to
the Third-Party Claim. Notwithstanding the foregoing, the failure of an Indemnitee to provide notice in
accordance with this Section 5 .4(a) shall not relieve an Indemnifying Party ofits indemnification obligations
under this Agreement, except to the extent to which the Indemnifying Party shall demonstrate that it was
materially prejudiced by the Indemnitee's failure to provide notice in accordance with this Section 5.4(a).
(b)
An Indemnifying Party may elect to defend (and, unless the Indemnifying Party has
specified any reservations or exceptions, to seek to settle or compromise), at such Indemnifying Party's own
expense and by such Indemnifying Party's own counsel, any Third-Party Claim. Within thirty (30) days
after the receipt of notice from an Indemnitee in accordance with Section 5.4(a) (or sooner, if the nature of
such Third-Party Claim so requires), the Indemnifying Party shall notify the Indemnitee of its election
whether the Indemnifying Party will assume responsibility for defending such Third-Party Claim, which
election shall specify any reservations or exceptions. After notice from an Indemnifying Party to an
Indemnitee of its election to assume the defense of a Third-Party Claim, such Indemnitee shall have the right
to employ separate counsel and to participate in (but not control) the defense, compromise, or settlement
thereof, but the fees and expenses of such counsel shall be the expense of such Indemnitee except as set
forth in the next sentence.
(c)
In the event that the Indemnifying Party has elected to assume the defense of the
Third-Party Claim but has specified, and continues to assert, any reservations or exceptions in such notice,
then (i) the reasonable fees and expenses of one separate counsel for all Indemnitees shall be the expense of
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such Indemnitees, but shall be reimbursed by the Indemnifying Party, and (ii) the Indemnitee must consent
to any settlement or compromise.
(d)
Notwithstanding an election by an Indemnifying Party to defend a Third-Party Claim
pursuant to Section 5 .4(b), the Indemnitee may, upon notice to the Indemnifying Party, elect to take over the
defense of such Third-Party Claim if (i) in its exercise of reasonable business judgment, the Indemnitee
determines that the Indemnifying Party is not defending such Third-Party Claim competently or in good
faith, (ii) the Indemnitee determines in its exercise of reasonable business judgment that there exists a
compelling business reason for such Indemnitee to defend such Third-Party Claim (other than as
contemplated by the foregoing clause (i)), (iii) the Indemnifying Party makes a general assignment for the
benefit of creditors, has filed against it or files a petition in bankruptcy or insolvency or is declared bankrupt
or insolvent or declares that it is bankrupt or insolvent, or (iv) there occurs a change of control of the
Indemnifying Party.
(e)
If an Indemnifying Party elects not to assume responsibility for defending a ThirdParty Claim, or fails to notify an Indemnitee of its election as provided in Section 5 .4(b), or if an Indemnitee
takes over the defense of a Third-Party Claim as provided in Section 5.4(d), then the Indemnifying Party
shall bear all reasonable costs and expenses of the Indemnitee incurred in defending such Third-Party Claim.
(f)
If, pursuant to Section 5 .4(d) or for any other reason, the Indemnifying Party is not
defending a Third-Party Claim for which indemnification is provided under this Agreement, the
Indemnifying Party shall have the right, at its own expense, to monitor reasonably the defense of such ThirdParty Claim; provided, that such monitoring activity shall not interfere in any material respect with the
conduct of such defense.
(g)
If an Indemnifying Party has failed to assume the defense of the Third-Party Claim
in accordance with the terms of this Agreement or an Indemnitee takes over the defense of a Third-Party
Claim as provided in Section 5.4(d), then an Indemnitee may settle or compromise the Third-Party Claim
without the consent of the Indemnifying Party.
(h)
In the case of a Third-Party Claim, no Indemnifying Party shall consent to entry of
any judgment or enter into any settlement of the Third-Party Claim without the consent of the Indemnitee if
the effect thereof is to permit any injunction, declaratory judgment or other non-monetary relief to be
entered, directly or indirectly against any Indemnitee. For the avoidance of doubt, the consent of any
Indemnitee pursuant to this Section 5 .4(h) shall be required only with respect to non-monetary relief.
(i)
Elevate shall prepare and circulate a legal hold order ("LHO") covering relevant
categories of documents as promptly as practical following receipt of any notice pursuant to Section 5 .4(a)
and shall promptly notify Think Finance after such LHO has been circulated. Think Finance shall prepare
and circulate a LHO covering documents in the possession, custody or control of the TF Group with respect
to any Action so notified to Elevate.

(j)
The provisions of this Section 5 .5 (other than this Section 5 .4(j)) and the provisions
of Section 5.5 shall not apply to Taxes {Taxes being governed by the Tax Sharing Agreement).
5.5.

Additional Matters.

(a)
Indemnification payments in respect of any Liabilities for which an Indemnitee is
entitled to indemnification under this Article V shall be paid by the Indemnifying Party to the Indemnitee as
such Liabilities are incurred upon demand by the Indemnitee, including reasonably satisfactory
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documentation setting forth the basis for the amount of such indemnification payment, including
documentation with respect to calculations made and consideration of any Insurance Proceeds that actually
reduce the amount of such Liabilities. THE INDEMNITYAGREEMENTSCONTAINEDIN THIS ARTICLE
V SHALL REMAIN OPERATIVE AND IN FULL FORCE AND EFFECT, REGARDLESS OF (I) ANY
INVESTIGATION MADE BY OR ON BEHALF OF ANY INDEMNITEE, (II) THE KNOWLEDGEBY THE
INDEMNITEE OF LIABILITIES FOR WHICH IT MIGHT BE ENTITLED TO INDEMNIFICATION
HEREUNDER AND (III) ANY TERMINATION OF THIS AGREEMENT.

(b)
Any claim on account of a Liability that does not result from a Third-Party Claim
shall be asserted by written notice given by the Indemnitee to the related Indemnifying Party. Such
Indemnifying Party shall have a period of thirty (30) days after the receipt of such notice within which to
respond thereto. If such Indemnifying Party does not respond within such thirty (30)-day period, such
Indemnifying Party shall be deemed to have refused to accept responsibility to make payment. If such
Indemnifying Party does not respond within such thirty (30)-day period or rejects such claim in whole or in
part, such Indemnitee shall be free to pursue such remedies as may be available to such party as
contemplated by this Agreement and the other Ancillaiy Agreements.
(c)
In the event of payment by or on behalf of any Indemnifying Party to any Indemnitee
in connection with any Third-Party Claim, such Indemnifying Party shall be subrogated to and shall stand in
the place of such Indemnitee as to any events or circumstances in respect of which such Indemnitee may
have any right, defense or claim relating to such Third-Party Claim against any claimant or plaintiff
asserting such Third-Party Claim or against any other Person. Such lndemnitee shall cooperate with such
Indemnifying Party in a reasonable manner, and at the cost and expense of such Indemnifying Party, in
prosecuting any subrogated right, defense or claim.
(d)
In the event of an Action for which indemnification is sought pursuant to Section 5.1
or 5 .2 and in which the Indemnifying Party is not a named defendant, if either the Indemnitee or
Indemnifying Party shall so request, the parties shall use commercially reasonable efforts to substitute the
Indemnifying Party for the named defendant.
5.6.
Remedies Cumulative. The remedies provided in this Article V shall be cumulative and
shall not preclude assertion by any Indemnitee of any other rights or the seeking of any and all other
remedies against any Indemnifying Party.
5.7.
Survival oflndemnities. The rights and obligations of each of Think Finance and Elevate
and their respective Indemnitees under this Article V shall survive the sale or other transfer by any party of
any Assets or businesses or the assignment by it of any Liabilities.
5 .8.
No Impact on Third Parties. For the avoidance of doubt, except as expressly set forth in this
Agreement, the indemnifications provided for in this Article V are made only for purposes of allocating
responsibility for Liabilities between the TF Group, on the one hand, and the Elevate Group, on the other
hand, and are not intended to, and shall not, affect any obligations to, or give rise to any rights of, any third
parties.
5.9.
Severability. If any indemnification provided for in this Article V is determined to be
invalid, .void or unenforceable, the liability shall be apportioned between the Indemnitee and the
Indemnifying Party as determined in a separate proceeding in accordance with Article VII.
5 .10. Change of Control. In the event that any third Person acquires, including by way of merger,
consolidation or other business combination, fifty percent (50%) or more of the assets or voting equity of
either Think Finance or Elevate, Think Finance or Elevate, as applicable, shall take all necessaiy action so
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that such third Person or group shall become a guarantor of the obligations of Think Finance or Elevate, as
applicable, under this Agreement and the Ancillary Agreements.
ARTICLE VI
EXCHANGE OF INFORMATION; CONFIDENTIALITY

6.1.
Agreement for Exchange oflnformation. Subject to Section 6.6 and any other applicable
confidentiality obligations, each of Think Finance and Elevate, on behalf of its respective Group, agrees to
provide, or cause to be provided, to the other Group, at any time before or after the Distribution Date, as
soon as reasonably practicable after written request therefor, any Information in the possession or under the
control of such respective Group which the requesting party reasonably needs (i) to comply with reporting,
disclosure, filing or other requirements imposed on the requesting party (including under applicable tax
Laws) by a Governmental Authority having jurisdiction over the requesting party, (ii) for use in any other
judicial, regulato:ry, administrative, securities, tax or other proceeding or in order to satisfy audit,
accounting, claims, regulato:ry, litigation, tax or other similar requirements, in each case other than claims or
allegations that one party to this Agreement has against the other, or (iii) subject to the foregoing clause (ii),
to comply with its obligations under this Agreement or any Ancillary Agreement; provided, however, that,
in the event that any party determines that any such provision of Information could be commercially
detrimental, violate any Law or agreement, or waive any privilege otherwise available under applicable
Law, including the attorney-client privilege, the parties shall take all reasonable measures to permit the
compliance with such obligations in a manner that avoids any such harm or consequence.
6.2.
Ownership of Information. Any Information owned by one Group that is provided to a
requesting party pursuant to Section 6.1 or Section 6.5 shall be deemed to remain the property of the
providing party. Unless specifically set forth herein, nothing contained in this Agreement shall be construed
as granting or conferring rights oflicense or otherwise in any such Information.
6.3.
Record Retention. To facilitate the possible exchange oflnformation pursuant to this Article
VI and other provisions of this Agreement after the Distribution Date, the parties agree to use their
reasonable best efforts to retain all Information in their respective possession or control on the Distribution
Date in accordance with the policies of Think Finance as in effect on the Distribution Date or such other
policies as may be adopted by Think Finance after the Distribution Date (provided, in the case of Elevate,
that Think Finance notifies Elevate of any such change). No party will destroy, or permit any of its
Subsidiaries to destroy, any Information which the other party may have the right to obtain pursuant to this
Agreement prior to the end of the retention period set forth in such policies without first notifying the other
party of the proposed destruction and giving the other party the opportunity to take possession of such
information prior to such destruction; provided, however, that in the case of any Information relating to
Taxes or employee benefits, such retention period shall be extended to the expiration of the applicable
statute oflimitations (giving effect to any extensions thereof). Notwithstanding the foregoing, Section 5.1
of the Tax Sharing Agreement shall govern the retention of Tax Records (as defmed in the Tax Sharing
Agreement).
6.4.
Limitations of Liability. No party shall have any liability to any other party in the event that
any Information exchanged or provided pursuant to this Agreement which is an estimate or forecast, or
which is based on an estimate or forecast, is found to be inaccurate in the absence of willful misconduct by
the party providing such Information. No party shall have any liability to any other party if any Information
is destroyed after reasonable best efforts by such party to comply with the provisions of Section 6.3.
6.5.

Production of Witnesses; Records; Cooperation.
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(a)
After the Distribution Date, except in the case of an adversarial Action by one party
against another party, each party hereto shall use its commercially reasonable efforts to make available to
the other party, upon written request, the former, current and future directors, officers, employees, other
personnel and agents of the members of its respective Group as witnesses and any books, records or other
documents within its control or which it otherwise has the ability to make available, to the extent that any
such person (giving consideration to business demands of such directors, officers, employees, other
personnel and agents) or books, records or other documents may reasonably be required in connection with
any Action in which the requesting party may from time to time be involved, regardless of whether such
Action is a matter with respect to which indemnification may be sought hereunder. The requesting party
shall bear all reasonable costs and expenses in connection therewith.

If an Indemnifying Party chooses to defend or to seek to compromise or settle any
(b)
Third-Party Claim, the other party shall make available to such Indemnifying Party, upon written request,
the former, current and future directors, officers, employees, other personnel and agents of the members of
its respective Group as witnesses and any books, records or other documents within its control or which it
otherwise has the ability to make available, to the extent that any such person (giving consideration to
business demands of such directors, officers, employees, other personnel and agents) or books, records or
other documents may reasonably be required in connection with such defense, settlement or compromise, or
such prosecution, evaluation or pursuit, as the case may be, and shall otherwise cooperate in such defense,
settlement or compromise, or such prosecution, evaluation or pursuit, as the case may be.
(c)
Without limiting any provision of this Section 6.5, each of the parties agrees to
cooperate, and to cause each member of its respective Group to cooperate, with each other in the defense of
any infringement or similar claim with respect any Intellectual Property and shall not claim to acknowledge,
or permit any member of its respective Group to claim to acknowledge, the validity or infringing use of any
Intellectual Property of a third Person in a manner that would hamper or undermine the defense of such
infringement or similar claim.
(d)
The obligation of the parties to provide witnesses pursuant to this Section 6.5 is
intended to be interpreted in a manner so as to facilitate cooperation and shall include the obligation to
provide as witnesses inventors and other officers without regard to whether the witness or the employer of
the witness could assert a possible business conflict (subject to the exception set forth in the first sentence of
Section 6.5(a)).
(e)
In connection with any matter contemplated by this Section 6.5, the parties will enter
into a mutually acceptable joint defense agreement so as to maintain to the extent practicable any applicable
attorney-client privilege or work product immunity of any member of any Group. Further, the parties shall
cooperate and consult to the extent reasonably necessary with respect to any Actions.
6.6.

Confidentiality.

(a)
Subjectto Section 6.7, until the five (5)-year anniversary of the Distribution Date,
each of Think Finance and Elevate, on behalf of itself and each member of its respective Group, agrees to
hold, and to cause its respective Representatives to hold, in strict confidence, with at least the same degree
of care that applies to Think Finance's confidential and proprietary information pursuant to policies in effect
as of the Distribution Date, all Information concerning each such other Group that is either in its possession
(including Information in its possession prior to the Distribution Date) or furnished by any such other Group
or its respective Representatives at any time pursuant to this Agreement, any Ancillary Agreement or
otherwise, and shall not use any such Information other than for such purposes as shall be expressly
permitted hereunder or thereunder, except, in each case, to the extent that such Information has been (i) in

11936.0242702844v10

31

SEQ-VT0000038

Case 3:20-cv-00632-MHL Document 5-14 Filed 09/15/20 Page 38 of 199 PageID# 674

the public domain through no fault of such party or any member of such Group or any of their respective
Representatives, (ii) later lawfully acquired from other sources by such party (or any member of such party's
Group) which sources are not themselves bound by a confidentiality obligation, or (iii) independently
generated without reference to any proprietary or confidential Information of the other party.

(b)
Each party shall not release or disclose, or permit to be released or disclosed, any
such Information to any other Person, except its Representatives who need to know such Information (who
shall be advised of their obligations hereunder with respect to such Information), except in compliance with
Section 6.7. Without limiting the foregoing, when any Information is no longer needed for the purposes
contemplated by this Agreement or any Ancillary Agreement, each party will promptly after request of the
other party either return to the other party all Information in a tangible form (including all copies thereof and
all notes, extracts or summaries based thereon) or certify to the other party that it has destroyed such
Information (and such copies thereof and such notes, extracts or summaries based thereon).
6.7.
Protective Arrangements. In the event that any party or any member of its Group either
determines on the advice of its counsel that it is required to disclose any Information pursuant to applicable
Law or receives any demand under lawful process or from any Governmental Authority to disclose or
provide Information of any other party (or any member of any other party's Group) that is subject to the
confidentiality provisions hereof, such party shall notify the other party prior to disclosing or providing such
Information and shall cooperate at the expense of the requesting party in seeking any reasonable protective
arrangements requested by such other party. Subject to the foregoing, the Person that received such request
may thereafter disclose or provide Information to the extent required by such Law (as so advised by counsel)
or by lawful process or such Governmental Authority.
6.8.
Attorney-Client Privilege. In the event of any Dispute or other litigation, dispute,
controversy or claim between Think Finance or a member of the 1F Group, on the one hand, and Elevate or
a member of the Elevate Group, on the other hand, each party will not, and will cause the members ofits
Group not to, seek any waiver of attorney-client privilege with respect to any communications relating to
advice given prior to the Distribution Date by counsel to Think Finance or any Person that was a subsidiary
of Think Finance prior to the Distribution Date, regardless of any argument that such advice may have
affected the interests of both parties. Moreover, each party will, and will cause the members ofits Group to,
honor any such attorney-client privilege between Think Finance and the members of its Group and its or
their counsel, and will not assert that either party or a member of its Group has waived, relinquished or
otherwise lost such privilege. For the avoidance of doubt, in the event of any litigation, dispute, controversy
or claim between either party or a member of its Group, on the one hand, and a Third Party other than a
member of the Elevate Group or TF Group, on the other hand, each party shall retain the right to assert
attorney-client privilege with respect to any communications relating to advice given prior to the
Distribution Date by counsel to Think Finance or any Person that was a subsidiary of Think Finance prior to
the Distribution Date.
ARTICLE VII
DISPUTE RESOLUTION
7 .1.
Step Process. Any controversy or claim arising out of or relating to this Agreement or any
Ancillary Agreements, or the breach thereof (a "Dispute"), shall be resolved: (a) first, by negotiation with
the possibility of mediation as provided in Section 7.2; and (b) then, if negotiation and mediation fail, by
binding arbitration as provided in Section 7.3. Each party agrees on behalf of itself and each member of its
respective Group that the procedures set forth in this Article VII shall be the exclusive means for resolution
of any Dispute. The initiation of mediation or arbitration hereunder will toll the applicable statute of
limitations for the duration of any such proceedings.
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7 .2.
Negotiation and Mediation. If either party serves written notice of a Dispute upon the other
party (a "Dispute Notice"), the parties will first attempt to resolve such Dispute by direct discussions and
negotiation. If the parties to the Dispute agree, the parties may also attempt to resolve the Dispute by a
mediation administered by the American Arbitration Association under its Commercial Mediation
Procedures.
7.3.

Arbitration.

(a)
If a Dispute is not resolved within forty five (45) days after the service of a Dispute
Notice, either party shall have the right to commence arbitration. In that event, the Dispute shall be resolved
by binding arbitration pursuant to the AAA Commercial Arbitration Rules as then in effect (the "AAA
Commercial Arbitration Rules"). Any Dispute concerning the propriety of the commencement of the
arbitration shall be fmally settled by such arbitration. Judgment on the award rendered by the arbitrators
may be entered in any court having jurisdiction thereof or having jurisdiction over the relevant party or its
Assets.

(b)
The number of arbitrators shall be three (3). The claimant shall designate an
arbitrator in its request for arbitration and the respondent shall designate an arbitrator in its answer to the
request for arbitration. When the two co-arbitrators have been appointed, they shall have twenty one (21)
days to select the chair of the arbitral tribunal, and if they are unable to do so, then the third, independent
arbitrator will be appointed pursuant to AAA Commercial Arbitration Rules.
Interim Relief. At any time during the resolution of a Dispute between the parties, either
7 .4.
party has the right to apply to any court of competent jurisdiction for interim relief, including pre-arbitration
attachments or injunctions, necessary to preserve the parties' rights or to maintain the parties' relative
positions until such time as the arbitration award is rendered or the Dispute is otherwise resolved.
7 .5.
Remedies. The arbitrators shall have no authority or power to limit, expand, alter, amend,
modify, revoke or suspend any condition or provision of this Agreement or any Ancillary Agreement nor
any right or power to award punitive, exemplary or treble (or other multiple) damages.
7 .6.
Expenses. Each party shall bear its own fees, costs and expenses and shall bear an equal
share of the costs and expenses of the arbitration, including the fees, costs and expenses of the three (3)
arbitrators; provided that the arbitral tribunal may award the prevailing party its reasonable fees and
expenses (including attorneys' fees), including with respect to any Disputes relating to the parties' rights and
obligations with respect to indemnification under this Agreement.

ARTICLEVID
TERMINATION
8.1.
Termination. This Agreement and any Ancillary Agreement may be terminated and the
terms and conditions of the Distribution may be amended, modified or abandoned at any time prior to the
Distribution Date by and in the sole and absolute discretion of the TF Board without the approval of any
Person, including Elevate, in which case no party will have any liability of any kind to any other party by
reason of this Agreement. After the Distribution, this Agreement may not be terminated except by an
agreement in writing signed by both parties.

ARTICLE IX
MISCELLANEOUS
9.1.

Counterparts; Entire Agreement; Corporate Power.
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(a)
This Agreement and each Ancillary Agreement may be executed in one or more
counterparts, all of which shall be considered one and the same agreement, and shall become effective when
one or more counterparts have been signed by each of the parties and delivered to the other party.
(b)
This Agreement and the Ancillary Agreements contain the entire agreement between
the parties with respect to the subject matter hereof, supersede all previous agreements, negotiations,
discussions, writings, understandings, commitments and conversations with .respect to such subject matter
and there are no agreements or understandings between the parties other than those set forth or referred to
herein or therein.
(c)
Think Finance represents on behalf ofitself and each other member of the TF Group,
and Elevate represents on behalf of itself and each other member of the Elevate Group, as follows:
(i)
each such Person has the requisite corporate or other power and authority and
has taken all corporate or other action necessary in order to execute, deliver and perform each of this
Agreement and each Ancillary Agreement to which it is a party and to consummate the transactions
contemplated hereby and thereby; and
(ii)
this Agreement and each Ancillary Agreement to which it is a party has been
duly executed and delivered by it and constitutes a valid and binding agreement of it enforceable in
accordance with the terms thereof.
(d)
Each party acknowledges that it and each other party may execute certain of the
Ancillary Agreements by facsimile, stamp or mechanical signature. Each party hereto expressly adopts and
confirms each such facsimile, stamp or mechanical signature made in its respective name as if it were a
manual signature, agrees that it will not assert that any such signature is not adequate to bind such party to
the same extent as if it were signed manually and agrees that at the reasonable request of any other party
hereto at any time it will as promptly as reasonably practicable cause each such Ancillary Agreement to be
manually executed (any such execution to be as of the date of the initial date thereof).
9.2.
Governing Law. This Agreement and, unless expressly provided therein, each Ancillary
Agreement (and any claims or disputes arising out of or related hereto or thereto or to the transactions
contemplated hereby and thereby or to the inducement of any party to enter herein and therein, whether for
breach of contract, tortious conduct or otherwise and whether predicated on common law, statute or
otherwise) shall be governed by and construed and interpreted in accordance with the Laws of the State of
Delaware, irrespective of the choice oflaws principles of the State of Delaware.
Assign.ability. Except as set forth in any Ancillary Agreement, this Agreement and each
9 .3.
Ancillary Agreement shall be binding upon and inure to the benefit of the parties hereto and thereto,
respectively, and their respective successors and permitted assigns; provided, however, that no party hereto
or thereto may assign its respective rights or delegate its respective obligations under this Agreement or any
Ancillary Agreement without the express prior written consent of the other parties hereto or thereto.
Third-Party Beneficiaries. Except for the indemnification rights under this Agreement or
9 .4.
any Ancillary Agreement of any TF Indemnitee or Elevate Indemnitee in their respective capacities as such,
(a) the provisions of this Agreement and each Ancillary Agreement are solely for the benefit of the parties
and are not intended to confer upon any Person except the parties any rights or remedies hereunder or
thereunder and (b) there are no third-party beneficiaries of this Agreement or any Ancillary Agreement and
neither this Agreement nor any Ancillary Agreement shall provide any third person with any remedy, claim,
liability, reimbursement, claim of action or other right in excess of those existing without reference to this
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Agreement or any Ancillary Agreement.
9.5.
Notices. All notices, requests, claims, demands or other communications under this
Agreement and, to the extent, applicable and unless otherwise provided therein, under each of the Ancillary
Agreements shall be in writing and shall be given or made (and shall be deemed to have been duly given or
made upon receipt) by delivery in person, by overnight courier service, by electronic transmission, or by
registered or certified mail (postage prepaid, return receipt requested) to the respective parties at the
following addresses (or at such other address for a party as shall be specified in a notice given in accordance
with this Section 9.5):
Ifto Think Finance, to:
4150 International Plaza, Ste. 400
Fort Worth, Texas 76109
Attention: Martin Wong, CEO
Email:

----------

If to Elevate, to:
4150 International Plaza, Ste. 300
Fort Worth, Texas 76109
Attention: Ken Rees, CEO
Email: ---------Any party may, by notice to the other party, change the address and contact person to which any such
notices are to be given.
9.6.
Severability. If any provision of this Agreement or any Ancillary Agreement or the
application thereof to any Person or circumstance is determined by a court of competent jurisdiction to be
invalid, void or unenforceable, the remaining provisions hereof or thereof, or the application of such
provision to Persons or circumstances or in jurisdictions other than those as to which it has been held invalid
or unenforceable, shall remain in full force and effect and shall in no way be affected, impaired or
invalidated thereby. Upon such determination, the parties shall negotiate in good faith in an effort to agree
upon such a suitable and equitable provision to effect the original intent of the parties.
9. 7.
Publicity. Each of Elevate and Think Finance shall consult with each other prior to issuing
any press releases or otherwise making public statements with respect to the Separation, the Distribution or
any of the other transactions contemplated hereby.
9.8.
Expenses. Except as expressly set forth in this Agreement or in any Ancillary Agreement,
all fees, costs and expenses incurred in connection with the preparation, execution, delivery and
implementation of this Agreement and any Ancillary Agreement, and with the consummation of the
transactions contemplated hereby and thereby, will be borne by the party incurring such fees, costs or
expenses.

9 .9.
Headings. The article, section and paragraph headings contained in this Agreement and in
the Ancillary Agreements are for reference purposes only and shall not affect in any way the meaning or
interpretation of this Agreement or any Ancillary Agreement.
9.10. Survival of Covenants. Except as expressly set forth in any Ancillary Agreement, the
covenants, representations and warranties contained in this Agreement and each Ancillary Agreement, and
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liability for the breach of any obligations contained herein or therein, shall survive the Separation and the
Distribution and shall remain in full force and effect.
9.11. Waivers of Default. Waiver by any party of any default by the other party of any provision
of this Agreement or any Ancillary Agreement shall not be deemed a waiver by the waiving party of any
subsequent or other default, nor shall it prejudice the rights of such party. No failure or delay by any party
in exercising any right, power or privilege under this Agreement or any Ancillary Agreement shall operate
as a waiver thereof nor shall a single or partial ~xercise thereof prejudice any other or further exercise
thereof or the exercise of any other right, power or privilege.
9 .12. Specific Performance. Subjectto the provisions of Article VIII, in the event of any actual or
threatened default or breach of this Agreement or any Ancillary Agreement, the party or parties who are, or
are to be, thereby aggrieved shall have the right to specific performance and injunctive or other equitable
relief in respect of its or their rights under this Agreement or such Ancillary Agreement, in addition to any
and all other rights and remedies at law or in equity, and all such rights and remedies shall be cumulative.
The parties agree that the remedies at law for any breach or threatened breach, including monetary damages,
are inadequate compensation for any loss and that any defense in any action for specific performance that a
remedy at law would be adequate is waived. Any requirements for the securing or posting of any bond with
such remedy are waived by each of the parties to this Agreement.
9.13. Amendments. No provisions of this Agreement or any Ancillary Agreement shall be
deemed waived, amended, supplemented or modified by any party, unless such waiver, amendment,
supplement or modification is in writing and signed by the authorized representative of the party against
whom it is sought to enforce such waiver, amendment, supplement or modification.
9 .14. Interpretation. In this Agreement and any Ancillary Agreement, (a) words in the singular
shall be held to include the plural and vice versa and words of one gender shall be held to include the other
genders as the context requires; (b) the terms "hereof," "herein," "herewith" and words of similar import, and
the terms "Agreement" and "Ancillru::yAgreement" shall, unless otherwise stated, be construed to refer to
this Agreement or the applicable Ancillary Agreement as a whole (including all of the Schedules, Exhibits
and Appendices hereto and thereto) and not to any particular provision of this Agreement or such Ancillary
Agreement; (c) Article, Section, Exhibit, Schedule and Appendix references are to the Articles, Sections,
Exhibits, Schedules and Appendices to this Agreement (or the applicable Ancillary Agreement) unless
otherwise specified; (d) the word "including" and words of similar import when used in this Agreement (or
the applicable Ancillary Agreement) means "including, without limitation"; (e) the word "or" shall not be
exclusive; and (f) unless expressly stated to the contrary in this Agreement or in any Ancillary Agreement,
all references to "the date hereof," "the date of this Agreement," "hereby" and "hereupon" and words of
similar import shall all be references to the date first stated in the preamble to this Agreement, regardless of
any amendment or restatement hereof.
9 .15. Relationship of the Parties. It is expressly agreed that, from and after the Distribution Date
and for purposes of this Agreement and the Ancillary Agreements, (a) no member of the Elevate Group shall
be deemed to be an Affiliate of any member of the TF Group and (b) no member of the TF Group shall be
deemed to be an Affiliate of any member of the Elevate Group.
9.16. Limitations of Liability. NOTWITHSTANDING ANYTHING IN THIS AGREEMENT TO
THE CONTRARY, NEITHER ELEVATE OR ANY OF ITS AFFILIATES, ON THE ONE HAND, NOR
THINK FINANCE OR ANY OF ITS AFFILIATES, ON THE OTHER HAND, SHALL BE LIABLE UNDER
THIS AGREEMENT TO THE OTHER FOR ANY SPECIAL, INDIRECT, PUNITIVE, EXEMPLARY,
REMOTE, SPECULATIVE OR SIMILAR DAMAGES IN EXCESS OF COMPENSATORY DAMAGES OF
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THE OTHER ARISING IN CONNECTION WITH THE TRANSACTIONS CONTEMPLATED HEREBY
(OTHER THAN ANY SUCH LIABILITY WITH RESPECT TO A THIRD-PARTY CLAIM).

<signature page follows>
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IN WITNESSWHEREOF,the partieshave causedthis Agreementto be executedby their duly authorized
representativeson the date first written above.

THINKFINANCE,INC.

By:~
Name: ~Rees
Title: President

-.

ELEVATECREDIT,INC.

By:~---•
Name: KennethE. Rees
Title: President

SignaturePageto SeparationandDistributionAgreement
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Exhibit A
Data Sharing and Support Agreement
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DATASHARINGAND SUPPORTAGREEMENT
THIS DATA SHARINGAND SUPPORTAGREEMENT(this "Agreement"), is entered into
effective as of May 1, 2014 (the "Effective Date"), by and between TC Decision Sciences, LLC,a
Delaware limited liability company ("TCDS"), and Elevate Decision Sciences, LLC,a Delaware
limited liability company ("EDS"). TCDSand EDSmay be referred to herein each as a "Party"
and together as the "Parties."
WHEREAS,the parent company of TCDS,Think Finance, Inc. ("TFI"), is
engaging in a corporate reorganization that will be completed on the Effective
Date (the "Reorganization"), whereby TFI will distribute all of the outstanding
equity interests of Elevate Credit, Inc. ("Elevate"), the parent entity of EDS,to
TFl's shareholders in accordance with that certain Separation and Distribution
Agreement, dated as of even date herewith ("Distribution Agreement").
WHEREAS,as part of the Reorganization, a number of employees of TCDS
will be transitioned from TCDSto EDS,a new data services subsidiary of Elevate,
and EDSwill provide licensing and services to certain consumer loan programs
that are currently supported by TCDS.
WHEREAS,as part of the Reorganization, each of TCDSand EDSwill no
longer have access to certain data and information that is currently used to (a)
support the development and validation of the tools that are licensed by each of
TCDS and EDS to their respective customers and (b) help protect against or
prevent actual or potential fraud in connection with the consumer loan
programs for which TCDSand EDSprovide services, in each case unless TCDSand
EDSenter into this Agreement.
WHEREAS, EDS and the products supported by EDS may have
connectivity and other' related issues after the Reorganization if certain
information technology projects and vendor relationship issues are not fully
resolved prior to the Reorganization.
WHEREAS,EDS also requires assistance from TCDS in the temporary
hosting of data and information while EDScompletes its information technology
infrastructure.
WHEREAS,in order to provide for the orderly transition of the respective
business operations of TCDSand EDSafter the Reorganization, and to ensure a
continuity of services to their respective customers, EDS and TCDS desire to
enter into this Agreement.
NOW, THEREFORE,
in consideration of the foregoing recitals, the mutual promises set
forth herein and for other good and valuable consideration, the receipt and sufficiency of which
are hereby acknowledged, and intending to be legally bound, the Parties agree as follows:
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1.

Definitions.
a.

"Affiliate"

shall have the meaning as set forth in the Distribution

Agreement.
b.
"Borrower" means each individual consumer who has applied for or
obtained a loan or account from a Lender using technology licensed by such Lender from a
Party hereto.
c.
"Confidential Information" has the same meaning ascribed to it by the
NDA. "Confidential information" also includes Personal Data and information derived from and
analysis of Personal Data.
d.
"GLBA" means the privacy-related provisions of the Gramm-Leach-Bliley
Financial Services Modernization Act of 1999, including specifically Title V thereof, and the rules
and regulations promulgated thereunder.
e.
"Lender" means any person or entity that offers consumer loans or credit
services using technology or services licensed or provided by TCDS or EDS, whether such
technology or services were provided in the past, are currently provided or will be provided in
the future.
f.
"NDA" means the Mutual Non-Disclosure Agreement dated effective as
of May 1, 2014, between TFI and Elevate, which NDA binds all subsidiaries of each of them.
g.
"Personal Data" is any information relating to an identified or identifiable
natural person, including but not limited to Borrowers. "Personal Data" also includes "Personal
Information" as defined by the NDA.
h.
"Processing" of Personal Data shall mean and include any operation or
set of operations which is performed upon Personal Data, whether or not by automatic means,
such as analysis, collection, recording, organization, storage, adaptation or alteration, retrieval,
accessing, consultation, use, disclosure by transmission, dissemination or otherwise making
available, alignment or combination, blocking, erasure or destruction.
i.
"Shared Services Agreement" means the Shared Services Agreement
entered into effective as of the Effective Date by and between TC Loan Service, LLC("TCLS"),an
Affiliate of TCDS,and Elevate Credit Service, LLC("ECS"),an Affiliate of EDS,pursuant to which
each of TCLSand ECSwill provide certain services to the other to support the Reorganization.
j.
"Steering Committee" means the committee consisting of at least two (2)
executive officers from each Party, and whereby each Party is equally represented, that shall
meet on or before the fifth (5th) day of each calendar month (or more frequently if needed)
during the term of this Agreement to make decisions regarding the continuation or cancellation
of the services and information sharing that is the subject of this Agreement.

2.
Information Sharing; Services; Audit Rights. The Exhibits attached hereto set
forth the Parties' rights and obligations in respect of the data and information sharing and
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support services to be provided by the Parties hereto. The services to be provided by the
Parties hereunder are intended to establish a service-provider relationship between the Parties
as contemplated by GLBA. For purposes of clarification, no data or other information is
intended be shared if such sharing would violate any applicable law or regulation, or any
contractual obligation of a Party.
a.
Exhibit A hereto shall govern the mutual sharing of information by EDS
and TCDSwith respect to the consumer loan products described therein. Information to be
shared by the Parties as described in Exhibit A may be used only as expressly permitted by
Exhibit A and for no other purpose.
b.
Exhibit B hereto shall govern the mutual sharing of information by EDS
and TCDSwith respect to fraud mitigation and prevention services. Information to be shared
by the Parties as described in Exhibit B may be used only as expressly permitted by Exhibit B
and for no other purpose.
c.
Exhibit C hereto shall govern the services to be provided by TCDSto EDS
in respect of information hosting. Exhibit C also sets forth the process by which EDS may
request from TCDS certain data and information related to Elevate's operations or products
that was not transitioned as part of the Reorganization.
d.
Exhibit D hereto shall govern the services to be provided by TCDSto EDS
in respect of dat·aconnectivity.
e.
Audit Rights. Eachof EDSand TCDSwill be subject to periodic third-party
review and auditing for compliance with their respective obligations under this Agreement.
EDSshall provide written certifications to Lender and TCDS,in form and substance acceptable
to Lender, upon request as to EDS's compliance with its obligations under this Agreement.
TCDSshall provide written certifications to EDS,in form and substance acceptable to EDS,upon
request as to TCDS'scompliance with its obligations under this Agreement.
3.
Confidential Information.
The Parties acknowledge and agree that their
respective obligations of confidentiality are governed by the NDA,and they expressly ratify and
confirm their obligations to comply with the data privacy and security requirements thereof as
well as all data privacy requirements of GLBAand all other applicable laws and regulations.
4.
Representations and Warranties of the Parties. Each Party represents and
warrants to the other Party that as of the Effective Date, such Party: (i) is a limited liability
company duly organized, validly existing, and in good standing under the laws of the state of
Delaware and has full power and authority to execute, deliver and perform this Agreement; and
(ii) the execution, delivery, and performance of this Agreement has been duly authorized by all
necessary action and does not violate or conflict with its organizational documents or any
material agreement, contract, lease, or obligation to which such Party is a party or by which
such Party is bound.
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5.

Term and Termination; Effect of Termination.

a.
Term. The term of this Agreement shall commence on the Effective Date
and shall end on the earlier to occur of (a) date for which the last Exhibit hereto remains in
effect and (b) December 31, 2014; provided, however, that either Party hereto may terminate
this Agreement or any Exhibit hereto prior to the expiration of its term by mutual written
consent or pursuant to the provisions of Section S(b).
b.

Termination.

Either Party may terminate this Agreement at any time for cause,
in the event that the other Party has breached any of the material provisions contained herein,
by the non-breaching Party giving ten (10) days' prior written notice to the Party committing
the breach, which such notice shall set forth a description of the breach. If the breach is cured
to the reasonable satisfaction of the non-breaching Party within the above-mentioned ten (10)
day period, the non-breaching Party shall provide notice to the other Party of its satisfaction
with the cure and this Agreement shall continue in effect in accordance with its terms as if no
breach had occurred.
i.

ii.
In the event that either Party shall: (i) cease conducting business
in the normal course; (ii) become insolvent; (iii) admit in writing its inability to meet its debts
generally as they become due; (iv) make a general assignment for the· benefit of creditors; (v)
suffer or permit the appointment of a receiver, trustee, liquidator or conservator for its
business or assets; (vi) avail itself of, or become subject to, any proceeding under the Federal
Bankruptcy Act or any other statute of any state relating to insolvency or the protection of
rights of creditors; or (vii) have proceedings commenced against it for the dissolution, windingup or liquidation, then, at the option of the other Party, this Agreement shall terminate
immediately.
c.
Effect of Termination. Upon the effective date of termination of this
Agreement, all legal obligations, rights and duties arising out of this Agreement shall terminate
except for such legal obligations, rights, and duties that accrued prior to the effective date of
the termination and except as otherwise provided in this Agreement. If either or both of the
Parties terminate this Agreement or any Exhibit hereunder, each Party shall use commercially
reasonable efforts to provide assistance to the other Party in the transitioning of the service
subject to such Exhibit even after the effective date of the termination of this Agreement.

6.

Miscellaneous.

a.
Notices. Notice shall be given to the other Party in writing and may be
effectuated by: (i) U.S. Mail, certified or return receipt requested; (ii) facsimile; or (iii) electronic
mail using the contact information found below:
ToTCDS:
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Fax: (817) 546-2786
Email: ccarbone@thinkfinance.com.
To EDS:

Elevate Decision Sciences, LLC
4150 International Plaza, Suite 300
Fort Worth, TX 76109
Attention: General Counsel
Fax: (817) 928-1500
Email: scutrona@elevate.com.

b.
Specific Performance. Certain rights that are subject to this Agreement
are unique and are of such a nature as to be inherently difficult or impossible to value
monetarily. In the event of a breach of this Agreement by either Party hereto, an action at law
for damages or other remedies at law would be inadequate to protect the unique rights and
interests of the Parties. Accordingly, the Parties may seek to enforce the terms of this
Agreement, and the terms of this Agreement shall be enforceable, in a court of competent
jurisdiction by a decree of specific performance or injunction, subject to the arbitration
provisions hereof. Such remedies shall, however, be cumulative and not be exclusive and shall
be in addition to any other remedy that the Parties may have.
c.
Waiver of Right to Jury Trial. EACH PARTYTO THIS AGREEMENTHEREBY
EXPRESSLYWAIVES ANY RIGHT .TO TRIAL -BYJURY OF ANY CLAIM, DEMAND OR CAUSE OF
ACTION ARISING UNDERTHIS AGREEMENTOR IN ANY WAY CONNECTEDWITH OR RELATEDOR
INCIDENTALTO THE DEALINGSOF THE PARTIESHERETOWITH RESPECTTO THIS AGREEMENT,
OR THE TRANSACTIONSRELATED THERETO, IN EACH CASE, WHETHER NOW EXISTING OR
HEREAFTERARISING, AND WHETHER SOUNDING IN CONTRACT, TORT, OR OTHERWISE
(HEREAFTERCOLLECTIVELY,
"DISPUTES"). EACH PARTYHEREBYAGREESAND CONSENTSTHAT
ANY SUCH CLAIM, DEMAND, ACTION OR CAUSEOF ACTION SHALLBE DECIDEDBY COURTTRIAL
WITHOUT A JURY,AND THAT ANY PARTYMAY FILEAN ORIGINALCOUNTERPARTOR A COPYOF
THIS SECTION 6(C) WITH ANY COURT AS WRITTEN EVIDENCE OF THE CONSENT OF THE
SIGNATORIESHERETOTO THE WAIVER OF THEIR RIGHTTO TRIAL BYJURY.
d.
Dispute Resolution. If any Party believes that another Party has breached
this Agreement, or in the event of any Dispute hereunder including, but not limited to, any
Dispute over the proper interpretation of the terms and conditions hereof, the following
procedures shall be invoked:
i.
Exchange of Written Statements. The goal of the Parties shall be
to resolve all Disputes amicably and voluntarily whenever possible. In the event of a Dispute
under this Agreement, either Party may give written notice to the other Party (pursuant to the
Notice provision in Section 6(a} requesting that the Steering Committee in good faith attempt
to resolve (but without any obligation to resolve) such Dispute. If such written notice is
received, the Steering Committee shall discuss such written notice and attempt to resolve the
same at its next regularly scheduled meeting. Such written notice shall sufficiently describe the
exact nature of the dispute and such Party's recommended resolution and the reason(s) why
such Party feels its recommended resolution is fair and equitable in light of the terms and spirit
of this Agreement. Such statements shall represent part of a good-faith effort to resolve a
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Dispute and as such, no statements prepared by a Party pursuant to this Section G(d) may be
introduced as evidence or use as an admission against interest in any arbitral or judicial
resolution of such dispute.

ii.
Determination of Steering Committee. If the Steering Committee
renders an agreed resolution on a matter in dispute, both Parties shall be bound thereby. If the
Steering Committee has not resolved the matter in dispute within five (5) business days after
the commencement or good-faith negotiations by the Steering Committee, either Party may
submit the dispute to arbitration.
iii.
Disputes Submitted to Arbitration. Either Party may submit such
dispute to arbitration to be conducted in Tarrant County, Texas in accordance with the
American Arbitration Association Rulesthen in force. The number of arbitrators shall be three
(3). Each Party shall appoint one (1) arbitrator and such Party-appointed arbitrators shall jointly
designate the presiding arbitrator.
iv.
Arbitration is Binding. The decision of a majority of the arbitrators
shall be binding upon the Parties and shall be enforceable in any court of competent
jurisdiction. Such decision and award may allocate the costs of such arbitration to one of the
Parties, equally or disproportionately.
e.
Indemnification. Each Party shall be liable for its own acts to the extent
provided by law and hereby agrees to indemnify, hold harmless and defend the other Party, its
affiliates, officers, and employees against any and all liability, loss, cost, damage, expense, claim
or action, including reasonable attorney's fees which the other Party may hereafter sustain,
incur, or be required to pay, arising out of or by reason of any act or omission of such .Party, its
affiliates, agents, servants, or employees, in the execution, performance or failure to
adequately perform its obligations pursuant to this Agreement.
f.
Headings. The section headings to this Agreement do not form a part of
it, but are for convenience only and shall not affect or limit the meaning of the paragraphs.
g.
No Third-Party Beneficiaries. Each Party intends that this Agreement will
not benefit or create any right or cause of action in or on behalf of any person or entity other
than the Parties hereto.
h.
Force Majeure. No Party to this Agreement shall be liable to the other
Party by reason of any failure or delay in performance of this Agreement in accordance with its
terms if such failure or delay arises out of causes beyond the control and without the fault of
such Party. Such causes may include, but are not limited to: acts of God or of the public enemy,
acts of civil or military authority, fires, floods, epidemics, quarantine restrictions, strikes, freight
embargoes, unavailability of energy resources, riots or war, or any unusually severe weather
conditions. In the event of any force majeure occurrence, the disabled Party shall promptly and
in writing advise the other Party if it is unable to perform due to a force majeure event as well
as the expected duration of such inability to perform and any developments (or changes
therein) that appear likely to affect the ability of the disabled Party to perform any of its
obligations in whole or in part.
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i.
Waivers. No waiver by either Party of any default hereunder by the other
shall operate as a waiver of any other default or of a similar. default on a future occasion. No
waiver of any term or condition hereof by either Party shall be effective unless the same shall
be in writing and signed by both Parties.

j.
Severability. In the event that any provision of this Agreement (other
than a provision which goes to the essence of the consideration for this Agreement) is declared
invalid, unenforceable; or void, to any ·extent, by a court of competent jurisdiction, the
remainder of this Agreement and the application thereof shall not be affected thereby, but
rather shall be enforced to the greatest extent permitted by law.
k.
Governing Law; Venue. This Agreement and any disputes related to or
arising hereunder, whether in tort or contract, shall be construed in accordance with and
governed by the laws of the State of Texas, without regard to the law relating to conflict of
laws. The Parties agree that any litigation arising out of this Agreement shall be brought only in
the state district or federal courts situated in Tarrant County, Texas.
I.
Assignment; Successors. Neither Party may assign, delegate or otherwise
transfer this Agreement or any of its rights or obligations hereunder without the prior written
consent of the other Party. Subject to the foregoing sentence, this Agreement shall be binding
upon and inure to the benefit of the Parties hereto and each Party's respective successorsand
permitted assigns.
m.
Relationship of the Parties. Neither Party is an agent of the other Party,
and nothing in this Agreement shall be construed as creating a joint venture, partnership or
employment relationship between the Parties hereto.
n.
Entire Agreement; Modifications. This Agreement, and any attachments
or amendments thereto, shall supersede all prior agreements, communications,
representations, understandings, either oral or written, between the Parties with respect to the
specific subject matter hereof. This Agreement, or any attachment or amendment thereto,
may not be modified except as mutually agreed to in writing, signed by an authorized
representative of each Party.
o.
Survival. Notwithstanding anything herein to the contrary, all terms
logically construed to survive the Term of this Agreement shall survive.
p.
Counterparts. This Agreement may be executed in two or more
counterparts, each of which shall be deemed an original but all of which together shall
constitute one and the same Agreement and will be deemed effective on the Effective Date.
The counterparts of this Agreement and all attachments or amendments thereto may be
executed and delivered by facsimile or other electronic signature by any of the Parties to any
other Party and the receiving Party may rely on the receipt of such document so executed and
delivered by facsimile or other electronic means as if the original had been received.
[SIGNATUREPAGEFOLLOWS.)
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IN WITNESSWHEREOF,
each Party has causedthis Agreement to be executed by its duly
authorized representative effective as of the Effective Date.

TCDS:

EDS:

TC DECISION
SCIENCES,
LLC

ELEVATE
DECISION
SCIENCES,
LLC

By:

By:
Name: Kenneth E. Rees
Title: President

Name: Kenneth E. Rees
Title: President

Data Sharingand Support Agreement
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ExhibitA
Data Sharingfor Model Developmentand Validation Purposes
Effective Date: May 1, 2014
Expiration Date: October 31, 2014 (except that any information to be shared under this Exhibit
A will be information that was in place as of April 30, 2014}.

TCDS and EDS acknowledge that as part of the Reorganization EDS will receive all data and
information related to the following products: RISE,PayDay One, PayDay OK, PayDay Select,
Sunny, Quid, 1 Month Loan, Presta and Elastic (new).
TCDSand EDSacknowledge that after the Reorganization TCDSwill retain data and information
related to the following products: ThinkCash, Elastic (old) and Spendable.
Notwithstanding the transition of the products as described above, TCDSand EDSacknowledge
and agree that TCDS will retain a copy of all product data and information for historical
purposes and in order to comply with all applicable statutory, regulatory and other legal
obligations.
Reference is made to the Data Sharing Letter Agreements entered into by TCDSand EDSwith
each of Plain Green, LLC("PGL"), Great Plains Lending, LLC("GPL"), MobiLoans, LLC("MBL") and
the RISELenders (collectively, the "Letter Agreements"). As described further below, EDSwill
share with TCDS certain data and information about the RISE product, as authorized and
directed by the RISELenders, and TCDSwill share with EDScertain data and information about
the Plain Green, Great Plains and Mobiloans products, as authorized by each of PGL,GPL and
MBL. Upon request, TCDSalso will share with EDSdata and information about the ThinkCash,
Elastic (old) and Spendable products, and TCDSmay also use data and information about the
PayDay One, PayDay OK, PayDay Select, Sunny, Quid, 1 Month Loan and Presta products.
Information to be shared and used under this Exhibit A may be used solely for the purpose of
developing and validating underwriting, verifications, response, line assignment and fraud
models, processes and rules and performing related analysis and not for any other purpose,
including, for example, marketing. Except as expressly set forth in Exhibit B with respect to
fraud mitigation and prevention, no data or information shared under this Exhibit A may be
used by TCDS or EDS in connection with the processing of any consumer credit application.
Information to be shared under this Exhibit A may not be shared with any Lender other than
the Lender who was the original source of the subject information. No data or information
shared under this Exhibit A may be used in any manner that contravenes any law or regulation
applicable to any Party hereto or any Lender.
The categories of data and information to be shared shall include, without limitation, the
following:
•

All data furnished by Borrowers on an application for credit;

•

Data obtained about Borrowers for the purpose of Processing an application for credit,
including, without limitation, information obtained as a result verifications and fraud
processes;
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•

Borrower account transaction history and related data, including, without limitation,
information related to repayment; and

•

Analysis of the foregoing.

Consideration: The data and information sharing described in this Exhibit A is ancillary to the
Letter Agreements described above and mutually benefits TCDSand EDSand their respective
Lender clients. This Exhibit A is intended to set forth the framework by which TCDSand EDSwill
mutually benefit from the orderly transition of the model development and validation services
described above after the Reorganization, and no separate consideration is required.
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ExhibitB
FraudMitigation and PreventionServices
Effective Date: May 1, 2014
Expiration Date: This Exhibit B will expire concurrent with the last to terminate of the Data
Sharing Letter Agreements entered into by TCDSand EDSwith each of Plain Green, LLC("PGL11 ),
Great Plains Lending, LLC("GPL11 ), MobiLoans, LLC("MBL11 ) and the RISELenders (collectively,
the "Letter Agreements11 ).
Services: As described further below, EDS will share with TCDS fraud data about the RISE
product, as authorized and directed by the RISELenders, and TCDSwill share with EDSfraud
data about the Plain Green, Great Plains and Mobiloans products, as authorized by each of PGL,
GPLand MBL. The categories of fraud data and information to be shared shall include, without
limitation, the following:

1. General fraud "hot'' list information derived from credit applications where the
applicant was determined to be fraudulent (i.e., not a real person or a perpetuator of
identity theft), including, without limitation:
Bad ABA routing numbers

Bad IP addresses

Bad email domains

Bad email addresses

Bad drivers' licenses

Bad phone numbers

Bad social security numbers

Bad devices

Data points are not added to the "hot 11 list unless it has been determined that there is
an established pattern involving the subject data point plus at least one more fraud
indicator.
2.

Fraud data points being shared with third-party data providers, including, without
limitation, iovation and Clarity {substantive data points may be similar to data points
identified on the "hot 11 list).

3.

Information related to bank accounts, payment devices and payment transactions that
reflect fraud, including, without limitation:

4.

ABA routing numbers

Bank account numbers

Payment device numbers

ACH return code information

Information about legitimate customers who have evidenced an unwillingness to pay
based on such customer's failure to make any payments and failure to make contact
with or respond to contact from the applicable Lender. This information may be used to
develop fraud strategies and modeling. In addition, depending on whether there is an
established pattern of fraud involved the customer, Personal Data of such customer may
be added to the lists identified in Items 1, 2 and 3.
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Fraud information provided pursuant to this Exhibit B may be used in connection with
processing consumer credit application in a manner consistent with applicable law, provided
that personally identifiable information of a particular consumer may be used in connection
with the processing of a consumer credit application only to determine whether to ask the
subject applicant to provide additional documentary information to support the credit
application and may not be used to decline an applicant for credit.
No data or information shared by any Party under this Exhibit B may be used in any manner
that contravenes any law or regulation applicable to any Party hereto or to any Lender.
The fraud mitigation and prevention services described in this Exhibit B are
ancillary to the Letter Agreements described above. This Exhibit Bis intended to set forth the
framework by which TCDSand EDSwill carry out their respective obligations under the Letter
Agreements, and no separate consideration is required.
Consideration:
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ExhibitC
Data HostingServices
Effective Date: May 1, 2014
Expiration Date: October 31, 2014
Services: Pursuant to the terms of the Shared Services Agreement, TCLS,an affiliate of TCDS,is
providing certain services to ECS, an affiliate of EDS, to support the Reorganization. Those
services include IT Services, as listed on Exhibit A to the Shared Services Agreement. Pending
the completion of the IT Services that are contemplated to be provided under the Shared
Services Agreement, certain data, information, documents and files that are intended to be
transitioned to the EDSdata center and EDSservers will be retained in the TCDS data center
and on TCDSservers. During the term of this Exhibit C, TCDSwill provide to EDSany EDSdata,
information, documents or files needed by EDSupon request.
Consideration: The data hosting services provided by TCDS to EDS under this Exhibit C are
ancillary to the IT Services to be provided by TCLSto ECSunder the Shared Services Agreement,
and TCDS and EDS agree that the consideration to be paid by ECSto TCLSunder the Shared
Services Agreement is sufficient consideration as between TCDSand EDS.

Information Request and Transition Process
•

EDSshall submit requests for information in writing to the Steering Committee, in care
of the TCDSGeneral Counsel

•

The Steering Committee, or delegates thereof, shall review and approve or disapprove
each submitted request

•

Approved requests will be delegated to appropriate TCDSemployees for fulfillment

•

The sharing and transmission of information under this Exhibit C will be handled in a
secure manner
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Exhibit D
Data ConnectivityServices
Effective Date: May 1, 2014
Expiration Date: June 30, 2014
Services: Pursuant to the terms of the Shared Services Agreement, TCLS,an affiliate of TCDS,is
providing certain services to ECS, an affiliate of EDS, to support the Reorganization. Those
services include IT Services and Fraud and Decision Services, as listed on Exhibit A to the Shared
Services Agreement. Pending the completion of the IT Services and Fraud and Decision Services
that are contemplated to be provided under the Shared Services Agreement, EDSwill not have
full connectivity with data bases and third party data providers in order to support the
operations of the RISEand Elastic products. During the term of this Exhibit D, TCDSwill provide
to EDSaccess and connectivity as follows:

Real-Time Provenir Connectivity via "web portals" to the following vendors:
•

Clarity

•

CLV

•

Teletrack

•

TU

•

FlipTop

•

Rapleaf

•

Targus

•

Lexis Nexis

•

ID Analytics

Batch File DM Connectivity via "sftp or ConnectDirect" for the following:
•

TU - Connect Direct

•

Experian - Connect Direct

•

Axium - SFTP

•

O2C-SFTP

•

L2C-SFTP

•

Epsilon - SFTP

Consideration: The data connectivity services provided by TCDSto EDSunder this Exhibit D are
ancillary to the IT Services to be provided by TCLSto ECSunder the Shared Services Agreement,
and TCDS and EDS agree that the consideration to be paid by ECSto TCLS under the Shared
Services Agreement is sufficient consideration as between TCDSand EDS.
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THIS INSTRUMENT IS SUBJECT TO THE TERMS OF A SUBORDINATION AGREEMENT,
DATED AS OF MAY 1, 2014, ORIGINALLY AMONG ELEVATE CREDIT SERVICE, LLC, A
DELAWARE LIMITED LIABILITY COMPANY ("BORROWER"), ELEVATE CREDIT, INC., A
DELAWARE CORPORATION ("ELEVATE"), THE OTHER ENTITIES IDENTIFIED ON THE
SIGNATURE PAGES THERETO AS AN "OBLIGOR" (SUCH OTHER OBLIGORS,
COLLECTIVELY WITH BORROWER AND ELEVATE, THE "OBLIGORS" AND, INDIVIDUALLY,
AS AN "OBLIGOR"), THINK FINANCE, INC., A DELAWARE CORPORATION (THE
"SUBORDINATED CREDITOR"), AND VICTORY PARK MANAGEMENT, LLC, WHICH
AGREEMENT (AS AMENDED IN ACCORDANCE WITH ITS TERMS) IS INCORPORATED
HEREIN BY REFERENCE.

CREDIT FACILITY AGREEMENT

Dated as of May 1, 2014
by and among
ELEVATE CREDIT SERVICE, LLC, a Delaware limited liability company, as Borrower,
ELEVATE CREDIT, INC., a Delaware corporation ("Elevate"),as a Guarantor,
CERTAIN OTHER PERSONS FROM TIME TO TIME PARTY HERETO,
collectively with Elevate as the Guarantors,
THINK FINANCE, INC., a Delaware corporation ("Lender")

$75,000,000 SUBORDINATED.SECUREDPROMISSORY NOTE
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CREDIT FACILITY AGREEMENT

This CREDIT FACILITY AGREEMENT (as modified, amended, extended, restated, amended and
restated and/or supplemented from time to time, this "Agreement"), dated as of May 1, 2014, is being
entered into by and among Elevate Credit Service, LLC, a Delaware limited liability company
("Borrower"), as Borrower, Elevate Credit, Inc., a Delaware corporation ("Elevate"), as a Guarantor (as
defined herein), the other Guarantors, and Think Finance, Inc., a Delaware corporation ("Lender").
Recitals
WHEREAS, Borrower has authorized a subordinated secured promissory note to be issued by
Borrower;
WHEREAS, Lender wishes to purchase, and Borrower wishes to sell, upon the terms and conditions
stated in this Agreement, such subordinated secured promissory note, in substantially the form attached
hereto as Exhibit A; and
WHEREAS, contemporaneously with the execution and delivery of this Agreement, Borrower,
Guarantors and Lender are executing and delivering a Subordinated Pledge and Security Agreement,
substantially in the form attached hereto as Exhibit B (as modified, amended, extended, restated, amended
and restated and/or supplemented from time to time, the "Security Agreement"), pursuant to which assets of
Borrower and the Guarantors will be pledged as Collateral to secure the Obligations.
NOW, THEREFORE, in consideration of the premises and the covenants and agreements contained herein,
Borrower, Guarantors and Lender hereby agree as follows:

ARTICLE1
DEFINITIONS; CERTAIN TERMS
Section 1.1
Definitions. As used in this Agreement, the following terms have the
respective meanings indicated below, such meanings to be applicable equally to both the singular and plural
forms of such terms:
"Acquisition" means any transaction or series of related transactions for the purpose of or resulting,
directly or indirectly, in (a) the acquisition of all or substantially all of the assets of a Person, or of all or
substantially all of any business line, unit or division of a Person, (b) the acquisition of in excess of 50% of
the Equity Interests of any Person, or otherwise causing any Person to become a Subsidiary or (c) a merger
or consolidation or any other combination with another Person.
"Additional Amount" has the meaning set forth in Section 2.S(a).
"Miiliate" means, with respect to a specified Person, another Person that (a) is a director or officer
of such specified Person or (b) directly or indirectly through one or more intermediaries, Controls, is
Controlled by or is under common Control with the Person specified.
"Agreement" has the meaning set forth in the introductory paragraph hereto.
"Bankruptcy Law" has the meaning set forth in Section 8.1(b).
"Borrower" has the meaning set forth in the introductory paragraph.
"Business Day" means any day other than Saturday or Sunday or any day that banks in Chicago,
Illinois are required or permitted to close.
11936.0242759148v3
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"Capital Stock" means: (a) in the case of a corporation, corporate stock; (b) in _the case of an
association or business entity, any and all shares, interests, participations, rights or other equivalents
(however designated) of corporate stock; (b) in the case of a partnership or limited liability company,
partnership interests (whether general or limited) or membership interests; and (d) any other interest or
participation that confers on a Person the right to receive a share of the profits and losses of, or distributions
of assets of, the issuing Person, but excluding from all of the foregoing any debt securities convertible into,
or exchangeable for, Capital Stock, whether or not such debt securities include any right of participation with
Capital Stock.
"Change of Control" means, (a) with respect to any Credit Party or any Subsidiary of any Credit
Party, that such Person shall, directly or indirectly, in one or more related transactions, (i) consolidate or
merge with or into (whether or not such Person is the surviving corporation) another Person or (ii) sell,
assign, transfer, lease, license, convey or otherwise dispose of all or substantially all of the properties or
assets of such Person to another Person; provided, the foregoing notwithstanding, any of the Elevate
Subsidiaries (other than Borrower) may suspend its operations in any jurisdiction in which it operates and
dissolve as a result of a decision by the Credit Parties to exit one or more markets from time to time; (b) with
respect to the Capital Stock of Elevate, the existing holders of the Capital Stock of Elevate as of the Closing
Date collectively shall cease to own, beneficially and of record, directly or indirectly, for any reason at least
fifty one percent (51%) of the aggregate ordinary voting power represented by issued and outstanding Capital
Stock of Elevate or, in any event, that number of shares of Capital Stock of Elevate representing voting
control of Elevate; or (c) Elevate shall cease to own, beneficially and of record, for any reason at any time all
of the Capital Stock of Borrower or any of the Elevate Subsidiaries.
"Closing" has the meaning set forth in Section 3.1.
"Closing Date" has the meaning set forth in Section 3.1.
"Code" means the Internal Revenue Code of 1986, as amended.
"Collateral" means the "Collateral" as defined in the Security Agreement.
"Commitment" has the meaning set forth in Section 3 .1.
"Contingent Obligation" means, as to any Person, any direct or indirect liability, contingent or
otherwise, of that Person with respect to any indebtedness, lease, dividend or other obligation of another
Person if the primary purpose or intent of the Person incurring such liability, or the primary effect thereof, is
to provide assurance to the obligee of such liability that such liability will be paid or discharged, or that any
agreements relating thereto will be complied with, or that the holders of such liability will be protected (in
whole or in part) against loss with respect thereto.
"Control" means the possession, directly or indirectly, of the power to (i) vote ten percent (10%) or
more of the Capital Stock having ordinary voting power for the election of directors of a Person or (ii) direct
or cause the direction of management and policies of a Person, whether through the ownership of voting
securities, by contract or otherwise. "Controlling" and "Controlled" have meanings correlative thereto.
"Credit Party" means Borrower and each Guarantor.
"Current Interest Rate" means a rate equal to eight percent (8%) per annum.
"Custodian" has the meaning set forth in Section 8.l(b).
"Default Rate" means a rate equal to ten percent (10%) per annum.
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"Elevate Subsidiaries" means each of (a) the Subsidiaries of Elevate (other than Borrower) listed on
the signature pages hereto as a "Elevate Subsidiary" and (b) each other Subsidiary (other than Borrower)
formed or acquired by Elevate from time to time after the Closing Date. For purposes of clarification, the
UK Subsidiary shall not be deemed to be an Elevate Subsidiary.
"Equity Interests" means Capital Stock and all warrants, options and other rights to acquire Capital
Stock (but excluding any debt security that is convertible into, or exchangeable for, Capital Stock, whether or
not such debt security includes the right of participation with Capital Stock).
"Event of Default" has the meaning set forth in Section 8.1.
"Event of Default Commitment Suspension or Termination Notice" has the meaning set forth in
Section 8.2(a).
"Event of Default Notice" has the meaning set forth in Section 8.2(a).
"Event of Default Redemption" has the meaning set forth in Section 8.2(a).
"Event of Default Redemption Notice" has the meaning set forth in Section 8.2(a).
"Excluded Taxes" means, in respect of Lender, as applicable, (a) income taxes imposed on the net
income of such Person and (b) franchise taxes imposed on the net income of such Person, in each case by the
jurisdiction under the laws of which such Person is organized or qualified to do business or a jurisdiction or
any political subdivision thereof in which Lender engages in business activity other than activity arising
solely from such Person having executed this Agreement or any Transaction Document and having enjoyed
its rights and performed its obligations under this Agreement or any Transaction Document and other than
any transaction or activity contemplated under any of the Transaction Documents.
"Fiscal Year" means a fiscal year of the Credit Parties.
"GAAP" means United States generally accepted accounting principles, consistently applied.

"GPLS Facility Agreements" means the Transaction Documents as defined in that certain Fourth
Amended and Restated Guaranty and Security Agreement, dated April 2, 2013, by and among Lender, Think
Finance SPY, LLC, a Delaware limited liability company, each of the other Persons identified on the
signature pages thereto as a "Guarantor" or that becomes a "Guarantor" thereto pursuant to the terms thereof,
Victory Park Capital Advisors, LLC, a Delaware limited liability company, as the original collateral agent,
and GPL Servicing Agent, LLC, a Delaware limited liability company, as the successor collateral for the
benefit of the GPLS Secured Parties (as defined therein), as amended, restated, supplemented or otherwise
modified from time to time.
"Governmental Authority" means the government of the United States of America, any other
nation or any political subdivision of any of the foregoing, whether federal, state or local, and any agency,
authority, commission, instrumentality, regulatory body, court, central bank or other entity exercising
executive, legislative, judicial, taxing, regulatory or administrative powers or functions of or pertaining to
government.
"Guarantor" means (i) Elevate, (ii) each of the Elevate Subsidiaries and (iii) each other Person that
guarantees in writing all or any part of the Obligations.
"Guarantor Payment" has the meaning set forth in Section 7.7(a).
"Hedging Obligations" means, with respect to any specified Person, the obligations of such Person
11936.0242759148v3
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under: (a) interest rate swap agreements (whether from fixed to floating or from floating to fixed), interest
rate cap agreements and interest rate collar agreements; (b) other agreements or arrangements designed to
manage interest rates or interest rate risk; and (c) other agreements or arrangements designed to protect such
Person against fluctuations in currency exchange rates or commodity prices.
"Indebtedness" of any Person means, without duplication (i) all indebtedness for borrowed money,

(ii) all obligations issued, undertaken or assumed as the deferred purchase price of property or services
(including, without limitation, "capital leases" in accordance with GAAP) (other than trade payables entered
into in the ordinary course of business), (iii) all reimbursement or payment obligations with respect to letters
of credit, surety bonds and other s'imilar instruments, (iv) all obligations evidenced by notes, bonds, notes or
similar instruments whether convertible or not, including obligations so evidenced incurred in connection
with the acquisition of property, assets or businesses, (v) all indebtedness created or arising under any
conditional sale or other title retention agreement, or incurred as financing, in either case with respect to any
property or assets acquired with the proceeds of such indebtedness (even though the rights and remedies of
the seller or bank under such agreement in the event of default are limited to repossession or sale of such
property), (vi) all indebtedness referred to in clauses (i) through (v) above secured by (or for which the
holder of such indebtedness has an existing right, contingent or otherwise, to be secured by) any mortgage,
lien, pledge, charge, security interest or other encumbrance upon or in any property or assets (including
accounts and contract rights) owned by any Person, even though the Person which owns such assets or
property has not assumed or become liable for the payment of such indebtedness, (vii) all Contingent
Obligations in respect of indebtedness or obligations of others of the kinds referred to in clauses (i) through
(vi) above; (viii) banker's acceptances; (ix) the balance deferred and unpaid of the purchase price of any
property or services due more than three months after such property is acquired or such services are
completed; (x) Hedging Obligations; and (xi) obligations under convertible securities of any Credit Party or
any of their Subsidiaries. In addition, the term "Indebtedness" of any Credit Party or any of their
Subsidiaries, as applicable, includes (a) all Indebtedness of others secured by a Lien on any assets of any
Credit Party or any of their Subsidiaries (whether or not such Indebtedness is assumed by any Credit Party or
any of such Subsidiaries), and (b) to the extent not otherwise included, the guarantee by any Credit Party or
any of their Subsidiaries of any Indebtedness of any other Person.
"Insolvent" means, with respect to any Person, (a) the present fair saleable value in a non-liquidation
context of such Person's assets is less than the amount required to pay such Person's total Indebtedness as
applicable, (b) such Person is unable to pay its debts and liabilities, subordinated, contingent or otherwise, as
such debts and liabilities become absolute and matured, (c) such Person intends to incur or believes that it
will incur debts that would be beyond its ability to pay as such debts mature or (d) such Person has
unreasonably small capital with which to conduct the business in which it is engaged as such business is now
conducted and is proposed to be conducted.
"Interest Date" has the meaning provided in Section 2.2(a).
"Inventory" has the meaning provided in the UCC.
"IRS" means the Internal Revenue Service of the United States and any successor thereto.
"Issuance Date" has the meaning provided in Section 2.2(a).
"Late Charge" has the meaning provided in Section 2.4.
"Lender" has the meaning set forth in the introductory paragraph.
"Lien" means any mortgage, lien, pledge, security interest, conditional sale or other title retention
agreement, charge or other security interest or encumbrance of any kind, whether or not filed, recorded or
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otherwise perfected under applicable law, including any conditional sale or other title retention agreement or
any lease or license in the nature thereof, any option or other agreement to sell or give a security interest in.
"Material Adverse Effect" means any material adverse effect on the business, properties, assets,
operations, the Collateral, results of operations, or condition (financial or otherwise) or prospects of the
Credit Parties and their Subsidiaries, taken as whole, or on the transactions contemplated hereby or by the
other Transaction Documents, or on the authority or. ability of any Credit Party or any of their respective
Subsidiaries to fully and timely perform its obligations under any Transaction Document, in each case, as
determined by Lender in its sole but reasonable discretion.
"Maturity Date" means the earlier of (a) April 30, 2018; and (b) such earlier date as the unpaid
principal balance of the Note becomes due and payable pursuant to the terms of this Agreement and the Note.
"Maximum Note Balance" means $75,000,000.
"New Guarantor" has the meaning set forth in Section 6.8.
"Non-Excluded Taxes" has the meaning set forth in Section 2.5(a).
"Note" has the meaning set forth in Section 2.1.
"Obligations" means any and all obligations, liabilities and indebtedness, including without
limitation, principal, interest (including, but not limited to, interest calculated at the Default Rate and postpetition interest in any proceeding under any Bankruptcy Law), and other fees, costs, expenses and other
charges and other obligations arising under the Transaction Documents, of the Credit Parties to Lender or to
any parent, affiliate or subsidiary of Lender of any and every kind and nature, howsoever created, arising or
evidenced and howsoever owned, held or acquired, whether now or hereafter existing, whether now due or to
become due, whether primary, secondary, direct, indirect, absolute, contingent or otherwise (including,
without limitation, obligations of performance), whether several, joint or joint and several, and whether
arising or existing under written or oral agreement or by operation oflaw.
"Other Taxes" has the meaning set forth in Section 2.5(b).
"Person" means an individual, a limited liability company, a partnership, a joint venture, a
corporation, a trust, an unincorporated organization, any other entity and a government or any department or
agency thereof.
"Property" means any right or interest in or to property of any kind whatsoever, whether real,
personal or mixed and whether tangible or intangible, including, without limitation, Capital Stock.
"Rise Facility Agreements" means the Transaction Documents as defined in that certain Financing
Agreement, dated January 30, 2014, by and among Rise SPY, LLC, a Delaware limited liability company,
Think, all of the Subsidiaries of Think, Victory Park Management, LLC, as administrative and collateral
agent for the Lenders and Holdings (each as defined therein), and such Lenders, as amended, restated,
supplemented or otherwise modified from time to time.
"Schedules" has the meaning set forth in Article 5.
"Security Agreement" has the meaning set forth in the Recitals.
"Security Documents" means the Security Agreement and all other instruments, documents and
agreements delivered by any of the Credit Parties, any of their respective Subsidiaries, Affiliates or any
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equityholder of any of the Credit Parties in order to grant to Lender a Lien on any real, personal or mixed
Property of such Person as security for the Obligations.
"Subordination Agreement" means that certain Subordination Agreement dated as of the date
hereof by and among Borrower, Elevate, the other Guarantors, Lender and Victory Park Management, LLC,
as administrative agent and collateral agent for the Lenders and Holders (each as defined in the Rise Facility
Agreements), as amended from time to time in accordance with the terms thereof.
"Subsidiaries" has the meaning set forth in Section 5.1.
"Taxes" means any and all current or future (a) foreign, federal, state or local income, gross receipts,
franchise, estimated, alternative minimum, add-on minimum, sales, use, transfer, registration, value added,
excise, parking, unclaimed property/escheatment, natural resources, severance, stamp, occupation,
occupancy, ad valorem, premium, windfall profit, environmental, customs, duties, real property, personal
property, capital stock, social security, unemployment, disability, payroll, license, employee or other
withholding, or other tax of any kind whatsoever, (b) any liability for the payment of amounts of the type
described in clause (a) hereof as a result of being at any time a transferee of, or a successor in interest to, any
person, and (c) any interest, penalties or additions to tax or additional amounts (whether disputed or not) in
respect of the foregoing.
"Think" has the meaning set forth in the introductory paragraph.
"Transaction Documents" has the meaning set forth in Section 5.2.
"UCC" means the uniform commercial code as in effect in any applicable jurisdiction.

"UK Subsidiary" means Think Finance (UK) Ltd., a company incorporated under the laws of
England f7k/aFortress Group (UK) Limited.
Section 1.2
Terms Generally. The definitions of terms herein shall apply equally to the
singular and plural forms of the terms defined. Whenever the context may require, any pronoun shall include
the corresponding masculine, feminine and neuter forms. The words "include", "includes" and "including"
shall be deemed to be followed by the phrase ''without limitation". The word "will" shall be construed to
have the same meaning and effect as the word "shall". Unless the context requires otherwise, (a) any
definition of or reference to any agreement, instrument or other document herein shall be construed as
referring to such agreement, instrument or other document as from time to time amended, supplemented or
otherwise modified (subject to any restrictions on such amendments, supplements or modifications set forth
herein), (b) any reference herein to any Person shall be construed to include such Person's successors and
assigns, (c) the words ''herein'?,"hereof' and "hereunder", and words of similar import, shall be construed
to refer to this Agreement in its entirety and not to any particular provision hereof, (d) all references herein to
Articles, Sections, Exhibits and Schedules shall be construed to refer to Articles and Sections of, and
Exhibits and Schedules to, this Agreement and (e) the words "asset" and "property" shall be construed to
have the same meaning and effect and to refer to any right or interest in or to assets and properties of any
kind whatsoever, whether real, personal or mixed and whether tangible or intangible.
Section 1.3
Accounting and Other Terms. Unless otherwise expressly provided
herein, each accounting term used herein shall have the meaning given it under GAAP applied on a basis
consistent with those used in preparing the financial statements delivered to Lender pursuant to Section 8.2.
Notwithstanding any other provision contained herein, all terms of an accounting or financial nature used
herein shall be construed, and all computations of amounts and ratios referred to herein shall be made,
without giving effect to any election under Accounting Standards Codification 825-10 (or any other
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Financial Accounting Standard having a similar result or effect) to value any Indebtedness or other liabilities
of any Credit Party or any Subsidiary of any Credit Party at ''fair value".

ARTICLE2
BORROWER'S AUTHORIZATION OF ISSUE

Section 2.1
Subordinated Secured Promissory Note. Borrower has authorized the
issuance to Lender on the Closing Date of a subordinated secur~d promh!sory note in the principal amount up
to the Maximum Note Balance, to be dated the date of issue thereof, to mature on the Maturity Date, to bear
interest as provided in Section 2.2 and to be in the form of Exhibit A (the "Note"). Borrower shall repay the
outstanding principal balance of the Note in full in cash on the Maturity Date, unless accelerated in
accordance with Section 8.2 or prepaid in accordance with Section 2.3. The term "Note"as used herein shall
include the subordinated secured promissory note delivered pursuant to any provision of this Agreement and
each subordinated secured promissory note delivered in substitution or exchange for, or otherwise in respect
of, the Note pursuant to any such provision. Draws under the Note shall be disbursed as Borrower shall
direct on each borrowing date, upon the submission of such evidence as Lender shall request to verify the
satisfaction of the funding conditions set forth in Section 5.2; provided. however. that. after giving effect to
any such draw. the aggregate principal amount of the Note shall not exceed the Maximum Note Balance.
Section 2.2
Interest. Borrower shall pay interest on the unpaid principal amount of the
Note at the rates, time and manner set forth below:
Rate of Interest The Note shall bear interest on the unpaid principal amount
(a)
thereof from the date issued through the date the Note is paid in full in cash (whether upon final maturity. by
prepayment. acceleration or otherwise) at the Current Interest Rate. Interest on the Note shall be computed
on the basis of a 360-day year and actual days elapsed and, subject to Section 2.2(b). shall be payable
monthly. in arrears, on the third (3rd) Business Day following the last day of each calendar month during the
period beginning on the date the Note is issued (the "Issuance Date") and ending on, and including, the date
on which the Obligations under the Note are paid in full (each. an "Interest Date").
(b)
Interest Payments. Interest on the Note shall be payable on each Interest Date or at
any such other time the Note becomes due and payable (whether by acceleration or otherwise) to Lender on
the applicable Interest Date. Each Interest Date shall be considered the last day of an accrual period for U.S.
federal income tax purposes. Notwithstanding anything herein to the contrary. any payment of accrued but
unpaid interest due and owing on the Note shall be made by cash only by wire transfer of immediately
available funds.

Default Rate. Upon the occurrence of any Event of Default. the Note shall bear
(c)
interest (including post-petition interest in any proceeding under any Bankruptcy Law) on the unpaid
principal amount thereof at the Default Rate from the date of such Event of Default through and including
the date such Event of Default is waived. If such Event of Default is subsequently waived. then the
adjustment referred to in the preceding sentence shall cease to be effective as of the date of such waiver;
provided that interest as calculated and unpaid at the Default Rate during the continuance of such Event of
Default shall continue to be due to the extent relating to the days after the occurrence of such Event of
Default through and including the date on which such Event of Default is waived. All such interest shall be
payable on demand of Lender.
Savings Clause. In no contingency or event shall the interest rate charged pursuant
(d)
to this Agreement exceed the highest rate permissible under any law which a court of competent jurisdiction
shall, in a final determination. deem applicable hereto. If such a court determines that Lender has received
interest hereunder in excess of the highest applicable rate. then the amount of such excess interest shall be
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applied against the principal amount of the Note then outstanding to the extent permitted by applicable law,
and any excess interest remaining after such application shall be refunded promptly to Borrower.
Section 2.3

Prepayments.

(a)
Discretionary Prepayments. Subject to the terms of the Subordination Agreement,
Borrower may, at its option, prepay all or any portion of the unpaid principal amount of the Note at any time
and from time to time provided, however, that any such prepayment shall not occur more than once in any
calendar week.
(b)

Mandatory Prepayments.

(i)
On the date of receipt by Elevate of the proceeds of any sale of all or
substantially all of the assets of Elevate, subject to the terms of the Subordination Agreement, the Borrower
shall prepay the Notes as set forth in Section 2.3(e) in an aggregate amount equal to 100% of such net cash
proceeds.
(ii)
If at any time the then outstanding principal balance of the Notes shall
exceed the Maximum Note Balance, then Borrower shall immediately prepay the Notes as set forth in
Section 2.3(e) in an amount sufficient to eliminate such excess.

(c)
Reborrowing. For the avoidance of doubt, any amounts prepaid under the Note
may be reborrowed by Borrower at any time so long as no Event of Default has occurred and is continuing.
Section 2.4
Payments. Whenever any payment of cash is to be made by any Credit
Party to Lender pursuant to this Agreement, the.Note or other Transaction Document, such payment shall be
made in lawful money of the United States of America by a check drawn on the account or accounts of such
Credit Party and sent via overnight courier service to such Person at such address as previously provided to
Borrower in writing; provided that (i) Lender may elect to receive a payment of cash via wire transfer of
immediately available funds by providing Borrower with prior written notice setting out such request and
Lender's wire transfer instructions and (ii) Credit Parties may elect to make a payment of cash via wire
transfer of immediately available funds in accordance with wire transfer instructions provided by Lender
upon request therefor. Whenever any amount expressed to be due by the terms of this Agreement or the
Note is due on any day which is not a Business Day, the same shall instead be due on the next succeeding
day which is a Business Day and, in the case of any Interest Date which is not the date on which the Note is
paid in full in cash, the extension of the due date thereof shall not be taken into account for purposes of
determining the amount of interest due on such date. Any amount due under the Transaction Documents
(other than principal and interest, if the same are already accruing interest at the Default Rate), which is not
paid when due shall result in a late charge being incurred and payable by Borrower in an amount equal to
accrued interest at the Default Rate from the date such amount was due until the same is paid in full in cash
("Late Charge"). Such Late Charge shall continue to accrue post-petition in any proceeding under any
Bankruptcy Law.
Section 2.5

~

(a)
Any and all payments by or on behalf of the Credit Parties hereunder and under any
other Transaction Document shall be made free and clear of and without deduction or withholding for any
and all current or future Taxes, levies, imposts, deductions, charges or withholdings that are or would be
applicable to Lender, excluding income taxes imposed on the net income of Lender by the jurisdiction under
the laws of which such Person is organized (all such non-excluded Taxes, levies, imposts, deductions,
charges, withholdings and liabilities, collectively or individually, and any and all U.S. federal, state and local
Taxes, being called "Non-Excluded Taxes"). If any Non-Excluded Taxes are required to be withheld from
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or in respect of any sum payable hereunder or under any Transaction Document to Lender, (x) the sum
payable shall be increased by the amount (an "Additional Amount") necessary so that, after making all
required deductions and withholdings (including deductions and withholdings applicable to additional sums
payable under this Section 2.5(a)) Lender shall receive an amount equal to the sum it would have received
had no such deductions or withholdings been made, (y) the Credit Parties shall make such deductions and
withholdings and (z) the Credit Parties shall pay the full amount deducted or withheld to the relevant
Governmental Authority in accordance with applicable law and, upon request, shall promptly provide to
Lender an evidence of such payment to the relevant Governmental Authority (in a form reasonably
satisfactory to Lender).
(b)
Borrower will pay to the relevant Governmental Authority in accordance with
applicable law any current or future stamp, registration, court, documentary, intangible, recording, filing or
similar Taxes or any other excise or property taxes, charges or similar levies that arise from any payment
made hereunder or under any Transaction Document, or from the execution, delivery, performance,
enforcement or registration of, from the receipt or perfection of a security interest under, or otherwise with
respect to, this Agreement or any Transaction Document that are or would be applicable to Lender ("Other
Taxes").

(c)
The Credit Parties shall indemnify Lender and each of its Affiliates for the full
amount of Non-Excluded Taxes and Other Taxes paid by Lender or such Affiliates and any liability
(including penalties, interest and expenses (including reasonable attorney's fees and expenses)) arising
therefrom or with respect thereto, whether or not such Non-Excluded Taxes or Other Taxes were correctly or
legally asserted by the relevant Governmental Authority. A certificate as to the amount of such payment or
liability prepared by Lender or such Affiliate, absent manifest error, shall be final conclusive and binding for
all purposes. Such indemnification shall be made within thirty (30) days after the date Lender or such
Affiliate makes written demand therefor. Lender or any of its Affiliates shall notify Borrower in writing of
the receipt by such Person of any written notice from any taxing authority demanding, or threatening to
demand, any Tax indemnifiable by Borrower under this Section 2.S(c), within a reasonable period of time
after receipt of such notice.
(d)
On the Closing Date, and subsequently within a reasonable period of time following
a reasonable written request therefor by Borrower to Lender, Lender shall deliver to Borrower a completed
and signed IRS Form W-9 (or any successor form), as applicable.
Section 2.6

Reissuance.

(a)
Transfer. If the Note is to be transferred, then the holder thereof shall surrender
such Note to Borrower, whereupon Borrower will forthwith issue and deliver upon the order of such holder a
new Note (in accordance with this Section 2.6) representing the entire outstanding principal being transferred
by such holder. Upon the effectiveness of any such transfer, the holder thereof shall be deemed to be Lender
for purposes hereof.
(b)
Lost, Stolen or Mutilated Note. Upon receipt by Borrower of evidence reasonably
satisfactory to Borrower of the loss, theft, destruction or mutilation of the Note and (i) in the case of loss,
theft or destruction, upon delivery of an indemnity agreement reasonably satisfactory to Borrower and (ii) in
the case of mutilation, upon surrender and cancellation of the mutilated Note, Borrower shall execute and
deliver to such holder a new Note (in accordance with this Section 2.6) representing the outstanding
principal.
(c)
Issuance of New Note. Whenever Borrower is required to issue a new Note
pursuant to the terms of this Agreement or the Note, such new Note (i) shall be of like tenor with the Note
being replaced, (ii) shall represent, as indicated on the face of such new Note, the Commitment thereunder
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then in effect, (iii) shall have an Issuance Date, as indicated on the face of such new Note, which is the same
as the Issuance Date of the Note being replaced, (iv) shall have the same rights and conditions as the Note
being replaced, and (v) shall represent accrued interest on the principal of the Note being replaced from such
Issuance Date.

ARTICLE3
CLOSING
Section 3.1
Closing. In consideration for Lender's commitment to fund future draws
under the Note in accordance with the terms hereof (such amount as the same may be reduced or increased
from time to time in accordance with this Agreement, being referred to herein as Lender's "Commitment"),
Borrower shall issue to Lender on the Closing Date (as defined below), the Note, in substantially the form
attached as Exhibit A, a Note in the aggregate principal amount of such Commitment. The closing (the
"Closing") of the transactions contemplated by this Agreement and the issuance of the Note to Lender shall
occur at the offices of Coblentz, Patch, Duffy & Bass LLP, One Ferry Building, Suite 200, San Francisco,
California 94111. The date and time of the Closing (the "Closing Date") shall be 10:00 a.m., Fort Worth
time, on the date hereof, subject to notification of satisfaction (or waiver) of the conditions to the Closing set
forth in Section 4.1. On the Closing Date, Borrower shall deliver to Lender the Note in the principal amount
of the Commitment of Lender, duly executed on behalf of Borrower.

ARTICLE4
CONDITIONS TO LENDER'S OBLIGATION TO PURCHASE
Section 4.1
Closing. The obligation of Lender to close the transactions contemplated by
this Agreement and of Lender to purchase the Note is subject to the satisfaction, at or before the Closing
Date, of each of the following conditions:

(a)
(i) Borrower shall have executed and delivered to Lender the Note being issued to
Lender and (ii) the Credit Parties shall have executed and delivered to Lender each of the other Transaction
Documents to which it is a party.
(b)
The Credit Parties shall have executed and/or delivered, or caused to be delivered, to
Lender each of the Security Documents and the Credit Parties shall have executed (to the extent applicable)
and/or delivered, or caused to be delivered, to Lender such other documents relating to the transactions
contemplated by this Agreement as Lender may reasonably request.

( c)
Each Credit Party shall have authorized the filing of UCC financing statements for
each appropriate jurisdiction as is necessary, in Lender's sole discretion, to perfect Lender's security interest
in the Collateral.
(d)
The representations and warranties of the Credit Parties shall be true and correct in
all material respects (without duplication of any materiality qualifiers) as of the date when made and as of the
Closing Date as though made at that time (except for representations and warranties that speak as of a
specific date, which shall be true and correct in all material respects (without duplication of any materiality
qualifiers) as of such specific date), and the Credit Parties shall have performed, satisfied and complied in all
respects with the covenants, agreements and conditions required by the Transaction Documents to be
performed, satisfied or complied with by the Credit Parties at or prior to the Closing Date.
(e)
No Event of Default (or event or circumstance that, with the passage of time, the
giving of notice, or both, would become an Event of Default) shall have occurred and be continuing or would
result from the closing of the transactions contemplated by this Agreement or issuance of the Note at the
Closing.
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Section 4.2
Draws. The obligation of Lender to fund any draw under the Note
subsequent to the Closing Date is subject to the satisfaction, at the funding date thereof, of each of the
following conditions:
(a)
Each representation and warranty by any Credit Party contained herein and in each
other Transaction Document shall be true and correct in all material respects (without duplication of any
materiality qualifiers) as of such date (subject to such updates to the Schedules, if any, as are approved by
Lender in its reasonable discretion), except to the extent that such representation or warranty expressly
relates to an earlier date, including the Closing Date (in which event such representations and warranties
shall be true and correct in all material respects (without duplication of any materiality qualifiers) as of such
earlier date).
(b)
No Event of Default or event or circumstance which, with the giving of notice, the
lapse of time, or both, would (if not cured or otherwise remedied during such time) constitute an Event of
Default shall have occurred and be continuing or would result after giving effect to such draw.
(c)
After giving effect to such draw, the aggregate outstanding principal amount of the
Notes would not exceed the Maximum Note Balance.
(d)
(i) Lender and the Credit Parties shall have provided the Agent (as defined in the
Rise Facility Agreements) at least 2 Business Days' prior written notice of such requested draw and the
proposed draw date and (ii) Agent shall not have provided, and none of Lender or any Credit Party shall have
received from Agent, on or prior to the proposed draw date, written notice to Lender or any Credit Party that
the requested draw cannot be made.
(e)
No Event of Default (as defined in the GPLS Facility Agreements) (or event or
circumstance that, with the passage of time, the giving of notice, or both, would become an Event of Default
(as defined in the GPLS Facility Agreements)) shall have occurred and be continuing or would result after
giving effect to such draw.

ARTICLES
CREDIT PARTIES' REPRESENTATIONS AND WARRANTIES

As an inducement to Lender to enter into this Agreement and to consummate the transactions
contemplated hereby, each of the Credit Parties jointly and severally represents and warrants to Lender that
each and all of the following representations and warranties (as supplemented by the disclosure schedules
delivered to Lender contemporaneously with the execution and delivery of this Agreement (the
"Schedules"))are true and correct as of the Closing Date. The Schedules shall be arranged by Borrower in
paragraphs corresponding to the sections and subsections contained in this Article 5.

Section 5.1
Organization and Qualification. Each Credit Party and each of its
respective Subsidiaries (which, for purposes of this Agreement, means any entity in which any Credit Party,
directly or indirectly, owns at least fifty percent (50%) of the Capital Stock or other Equity Interests)
("Subsidiaries")are entities duly incorporated or organized and validly existing in good standing under the
laws of the jurisdiction in which they are formed or incorporated, and have the requisite corporate or limited
liability company power and authorization to own their properties, carry on their business as now being
conducted, enter into the Transaction Documents to which they are party and carry out the transactions
contemplated thereby. Each Credit Party and each of its Subsidiaries is duly qualified as a foreign entity to
do business and is in good standing in every jurisdiction in which its ownership of property or the nature of
the business conducted by it makes such qualification necessary, except to the extent that the failure to be so
qualified or be in good standing would not have, either individually or in the aggregate, a Material Adverse
Effect.
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Section 5.2
Authorization; Enforcement; Validity. Each of the Credit Parties has the
requisite power and authority to enter into and perform its obligations under this Agreement, the Notes, the
Security Agreement, each of the other Security Documents, and each of the other agreements, documents and
certificates entered into by the parties in connection with the transactions contemplated by this Agreement
(collectively, the "TransactionDocuments")and to issue the Notes in accordance with the terms hereof and
thereof The execution and delivery of the Transaction Documents by the Credit Parties have been duly
authorized by each of the Credit Parties' respective board of directors (or other governing body) and the
consummation by the Credit Parties of the transactions contemplated hereby and thereby have been duly
authorized by the respective Credit Party's board of directors (or other governing body), and (other than
filings with "Blue Sky" authorities as required therein) no further filing, consent, or authorization is required
by any Credit Party, its board of directors (or other governing body) or its stockholders or any parties in a
similar capacity. This Agreement and the other Transaction Documents have been duly executed and
delivered by each of the Credit Parties thereto, and constitute the legal, valid and binding obligations of each
of the Credit Parties party thereto, enforceable against each of such Credit Parties in accordance with their
respective terms, except as such enforceability may be limited by general principles of equity or applicable
bankruptcy, insolvency, reorganization, moratorium, liquidation or similar laws relating to, or affecting
generally, the enforcement of applicable creditors' rights and remedies.
Section 5.3
Issuance of Note. The Note is duly authorized and, upon issuance in
accordance with the terms hereof, shall be validly issued and free from all Taxes, liens and charges with
respect to the issue thereof.
Section 5.4
No Conflicts. Neither the execution, delivery and performance of the
Transaction Documents by the Credit Parties party thereto, the consummation by the Credit Parties of the
transactions contemplated hereby and thereby will (i) result in a violation of any Credit Party's or any
Subsidiary's certificate of incorporation, certificate of formation, bylaws, limited liability company
agreement or other governing documents, or the terms of any Capital Stock or other Equity Interests of any
Credit Party or any of their Subsidiaries; (ii) conflict with, or constitute a breach or default (or an event
which, with notice or lapse of time or both, would become a breach or default) under, or give to others any
rights of termination, amendment, acceleration or cancellation of, any agreement, indenture or instrument to
which any Credit Party or any of their Subsidiaries is a party; or (iii) result in a violation of any law, rule,
regulation, order,judgrnent or decree.
Section 5.5
Conduct of Business. Neither any Credit Party nor any of their
Subsidiaries is in violation of any term of or in default under its certificate or articles of incorporation or
bylaws or other governing documents.

ARTICLE6
COVENANTS
Section 6.1
Compliance with Rise Facility Agreements. Each Credit Party shall at all
times comply with all terms, conditions and covenants set forth in each of the Rise Facility Agreements.
Section 6.2
Deliveries. Borrower shall deliver the following to Lender via electronic (email) transmission or other written means acceptable to Lender:
Monthly Financial Statements. As soon as available, the unaudited consolidated
(a)
balance sheets of the Credit Parties and their Subsidiaries as at the end of such month and the related
consolidated statements of operations, stockholders' equity and cash flows of the Credit Parties and their
Subsidiaries for such month and for the period from the beginning of the then current Fiscal Year to the end
of such month, all in reasonable detail, the financial position and results of operations of the Credit Parties
and their Subsidiaries, subject to normal year-end adjustments and absence of footnote disclosure;
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(b)
Annual Financial Statements. As soon as available, the audited consolidated
balance sheets of the Credit Parties and their Subsidiaries as at the end of such Fiscal Year and the related
consolidated statements of operations, stockholders' equity and cash flows of the Credit Parties and their
Subsidiaries for such Fiscal Year, setting forth in each case in comparative form the corresponding figures
for the previous Fiscal Year, in reasonable detail, the financial position and results of operations of the Credit
Parties and their Subsidiaries, accompanied by a customary unqualified opinion of an independent
accounting firm;

Section 6.3
Notices. Borrower shall deliver the following to Lender via electronic (email) transmission or other written means acceptable to Lender:
(a)
Auditor Reports, Promptly upon receipt thereof, copies of any reports submitted
by the Credit Parties' independent public accountants, if any, in connection with each annual, interim or
special audit or review of any type of the financial statements or internal control systems of any Credit Party
or any of their Subsidiaries made by such accountants, including any comment letters submitted by such
accountants to management of any Credit Party or any of their Subsidiaries in connection with their services;
(b)
Notice of Default. Promptly upon any officer of a Credit Party obtaining
knowledge (i) of any condition or event that constitutes an Event of Default (or event or circumstance that,
with the passage of time, the giving of notice, or both, would become an Event of Default) or that notice has
been given to a Credit Party with respect thereto; (ii) that any Person has given any notice to the Credit Party
or taken any other action with respect to any event or condition set forth in Article 1O; or (iii) of the
occurrence of any event or change that has caused or evidences, either in any case or in the aggregate, a
Material Adverse Effect, a certificate of its chief executive officer or chief financial officer (or other
authorized executive officer performing a similar function) specifying the nature and period of existence of
such condition, event or change, or specifying the notice given and action taken by any such Person and the
nature of such claimed Event of Default, default, event or condition, and the action(s) the Credit Parties have
taken, are taking and propose to take with respect thereto;

(c)
Corporate Information. Ten (10) days' prior written notice of any change (i) in
any Credit Parties' corporate name, (ii) in any Credit Parties' identity or organizational structure, (iii) in any
Credit Parties' jurisdiction of organization, or (iv) in any Credit Parties' Federal Taxpayer Identification
Number or state organizational identification number. The Credit Parties agree not to effect or permit any
change referred to in the preceding sentence unless all filings have been made under the UCC or otherwise
and all other actions that are required in order for Lender to continue at all times following such change to
have a valid, legal and perfected security interest in all the Collateral as contemplated in the Security
Agreement and other Transaction Documents: provided, the foregoing notwithstanding any of the Elevate
Subsidiaries (other than Borrower) may suspend its operations in any jurisdiction in which it operates and
dissolve as a result of a decision by the Credit Parties to exit one or more markets from time to time;

Other Information. Promptly upon their becoming available, deliver copies of
(d)
(i) all financial statements, reports, notices and proxy statements sent or made available generally by any
Credit Party to its security holders acting in such capacity or by any of their Subsidiaries to their security
holders other than another Credit Party or another Subsidiary, (ii) all regular and periodic reports and all
registration statements and prospectuses, if any, filed by any Credit Party or any of their Subsidiaries with
any securities exchange or with the SEC or any governmental or private regulatory authority, (iii) all press
releases and other statements made available generally by any Credit Party or any of their Subsidiaries to the
public concerning material developments in the business of any Credit Party or any of their Subsidiaries, (iv)
subject to limitations imposed by applicable law, all documents and information furnished to Governmental
Authorities in connection with any investigation of any Credit Party or any of their Subsidiaries (other than
any routine inquiry) and (v) such other information and data with respect to any Credit Party or any of their
Subsidiaries as from time to time may be reasonably requested by Lender.
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Section 6.4
Corporate Existence and Maintenance of Properties. Each Credit Party
shall maintain and preserve (a) its existence and good standing in the jurisdiction of its organization and (b)
its qualification to do business and good standing in each jurisdiction where the nature of its business makes
such qualification necessary (other than such jurisdictions in which the failure to be so qualified or in good
standing could not reasonably be expected to have, either individually or in the aggregate, a Material
Adverse Effect). Each Credit Party shall, and each Credit Party shall cause each of its Subsidiaries to,
maintain or cause to be maintained in good repair, working order and condition, ordinary wear and tear
excepted, all material properties used or useful in the business of the Credit Parties and their Subsidiaries and
from time to time will make or cause to be made all appropriate repairs, renewals and replacements thereof.
Section 6.5
Non-circumvention. Each Credit Party covenants and agrees that neither
any of the Credit Parties nor any of their Subsidiaries will, by amendment of its certificate of incorporation,
certificate of formation, limited liability company agreement, bylaws, or other governing documents, or
through any reorganization, transfer of assets, consolidation, merger, scheme of arrangement, dissolution,
issue or sale of securities, or any other voluntary action, avoid or seek to avoid the observance or
performance of any of the terms of this Agreement or the other Transaction Documents, and will at all times
in good faith carry out all of the provisions of this Agreement and the other Transaction Documents and take
all reasonable action as may be required to protect the rights of Lender.
Section 6.6
Compliance with Laws. No Credit Party shall, and no Credit Party shall
permit any of its Subsidiaries to, fail to (a) comply in all material respects with the requirements of all
applicable laws, rules, regulations and orders of any Governmental Authority and (b) preserve and maintain
in full force and effect all material rights, privileges, qualifications, permits, licenses and franchises
necessary in the normal conduct of its business.
Section 6.7
Use of Proceeds. The Credit Parties will use the proceeds from the sale of
each Note (a) to fund certain fees and expenses associated with the consummation of the transactions
contemplated by this Agreement, (b) to pay operating expenses and (c) for working capital and other general
corporate purposes. In no event shall the Credit Parties use the process from the sale of any Notes to
originate any consumer loans or other consumer credit products.
Section 6.8
Joinder. The Credit Parties shall notify Lender in writing within thirty (30)
days of the formation or acquisition of any Subsidiaries. For any Subsidiaries formed or acquired after the
Closing Date, the Credit Parties shall at their own expense, within the time period set forth in the
immediately preceding sentence, cause each such Subsidiary to execute an instrument of joinder in the form
reasonably acceptable to the parties. In the event a Person becomes a Guarantor (a "New Guarantor")
pursuant to the Joinder Agreement, upon such execution the New Guarantor shall be bound by all the terms
and conditions hereof and the other Transaction Documents to the same extent as though such New
Guarantor had originally executed the Transaction Documents. The addition of a New Guarantor shall not in
any manner affect the obligations of the other Credit Parties hereunder or thereunder. Each Credit Party and
Lender acknowledge that the schedules and exhibits hereto or thereto may be amended or modified in
connection with the addition of any New Guarantor to reflect information relating to such New Guarantor.
Section 6.9
Further Assurances. At any time or from time to time upon the request of
Lender, each Credit Party will, at its expense, promptly execute, acknowledge and deliver such further
documents and do such other acts and things as Lender may reasonably request in order to effect fully the
purposes of the Transaction Documents. In furtherance and not in limitation of the foregoing, each Credit
Party shall take such actions as Lender may reasonably request from time to time to ensure that the
Obligations are guaranteed by all Subsidiaries (other than Borrower) of the Credit Parties and secured by
assets of the Credit Parties and their Subsidiaries.

ARTICLE7
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CROSS GUARANTY
Section 7.1
Cross-Guaranty. Each Guarantor, jointly and severally, hereby absolutely
and unconditionally guarantees to Lender and its successors and assigns the full and prompt payment
(whether at stated maturity, by acceleration or otherwise) and performance of, all Obligations. Each
Guarantor agrees that its guaranty obligation hereunder is a continuing guaranty of payment and performance
and not of collection, that its obligations under this Article 7 shall not be discharged until payment and
performance, in full, of the Obligations under the Transaction Documents has occurred and all commitments
(if any) to lend hereunder have been terminated, and that its obligations under this Article 7 shall be absolute
and unconditional, irrespective of, and unaffected by:
(a)
the genuineness, validity, regularity, enforceability or any future amendment of, or
change in, this Agreement, any other Transaction Document or any other agreement, document or instrument
to which any Credit Party is or may become a party;
(b)
the absence of any action to enforce this Agreement (including this Article 7) or any
other Transaction Document or the waiver or consent by Lender with respect to any of the provisions thereof;
(c)

the Insolvency of any Credit Party or Subsidiary; or

(d)
any other action or circumstances that might otherwise constitute a legal or equitable
discharge or defense of a surety or guarantor.
Each Guarantor shall be regarded, and shall be in the same position, as principal debtor with respect to the
obligations guaranteed hereunder.

Section 7.2
Waivers by Guarantors. Each Guarantor expressly waives all rights it
may have now or in the future under any statute, or at common law, or at law or in equity, or otherwise, to
compel Lender to marshal assets or to proceed in respect of the obligations guaranteed hereunder against any
other Credit Party or Subsidiary, any other party or against any security for the payment and performance of
the obligations under the Transaction Documents before proceeding against, or as a condition to proceeding
against, such Guarantor. It is agreed among each Guarantor that the foregoing waivers are of the essence of
the transaction contemplated by this Agreement and the other Transaction Documents and that, but for the
provisions of this Article 7 and such waivers, Lender would decline to enter into this Agreement.
Section 7.3
Benefit of Guaranty. Each Guarantor agrees that the provisions of this
Article 7 are for the benefit of Lender and its successors, transferees, endorsees and assigns, and nothing
herein contained shall impair, as between any other Credit Party, on the one hand, and Lender, on the other
hand, the obligations of such other Credit Party under the Transaction Documents.
Section 7.4
Waiver of Subrogation, Etc. Notwithstanding anything to the contrary in
this Agreement or in any other Transaction Document, and except as set forth in Section 7.7, each Guarantor
hereby expressly and irrevocably waives any and all rights at law or in equity to subrogation, reimbursement,
exoneration, contribution, indemnification or set off and any and all defenses available to a surety, guarantor
or accommodation co-obligor. Each Guarantor acknowledges and agrees that this waiver is intended to
benefit Lender and shall not limit or otherwise affect such Guarantor's liability hereunder or the
enforceability of this Article 7, and that Lender and its successors and assigns are intended third party
beneficiaries of the waivers and agreements set forth in this Section 7.4.
Section 7.5
Election of Remedies. If Lender may, under applicable law, proceed to
realize its benefits under any of the Transaction Documents, Lender may, at its sole option, determine which
of its remedies or rights it may pursue without affecting any of their rights and remedies under this Article 7.
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If, in the exercise of any of its rights and remedies, Lender shall forfeit any of its rights or remedies,
including its right to enter a deficiency judgment against any Credit Party or any other Person, whether
because of any applicable laws pertaining to "election of remedies" or the like, each Credit Party hereby
consents to such action by Lender, and waives any claim based upon such action, even if such action by
Lender shall result in a full or partial loss of any rights of subrogation that any Credit Party might otherwise
have had but for such action by Lender. Any election of remedies that results in the denial or impairment of
the right of Lender to seek a deficiency judgment against any Credit Party shall not impair any other Credit
Party's obligation to pay the full amount of the Obligations under the Transaction Documents.

Section 7.6
Limitation. Notwithstanding any provision herein contained to the
contrary, each Guarantor's liability under this Article 7 (which liability is in any event in addition to amounts
for which Credit Parties are primarily liable under the Transaction Documents) shall be limited to an amount
not to exceed as of any date of determination the greater of:
(a)
the net amount of all amounts advanced to such Guarantor under this Agreement or
otherwise transferred to, or for the benefit of, such Guarantor (including any interest and fees and other
charges); and
(b)
the amount that could be claimed by Lender from such Guarantor under this Article
7 without rendering such claim voidable or avoidable under Section 548 of Chapter 11 of the Bankruptcy
Code or under any applicable state Uniform Fraudulent Transfer Act, Uniform Fraudulent Conveyance Act
or similar statute or common law after taking into account, among other things, such Guarantor's right of
contribution and indemnification from each other Credit Party under Section 7.7.

Section 7.7

Contribution with Respect to Guaranty Obligations.

(a)
To the extent that any Guarantor shall make a payment under this Article 7 of all or
any of the Obligations under the Transaction Documents (other than financial accommodations made to that
Guarantor for which it is primarily liable) (a "Guarantor Payment") that, taking into account all other
Guarantor Payments then previously or concurrently made by any other Guarantor, exceeds the amount that
such Guarantor would otherwise have paid if each Guarantor had paid the aggregate Obligations under the
Transaction Documents satisfied by such Guarantor Payment in the same proportion that such Guarantor's
"Allocable Amount" (as defined below) (as determined immediately prior to such Guarantor Payment) bore
to the aggregate Allocable Amounts of each of the Guarantor as determined immediately prior to the making
of such Guarantor Payment, then, following indefeasible payment in full in cash of the Obligations under the
Transaction Documents and termination of the Transaction Documents (including all commitments (if any)
to lend hereunder), such Guarantor shall be entitled to receive contribution and indemnification payments
from, and be reimbursed by, each other Guarantor for the amount of such excess, pro rata based upon their
respective Allocable Amounts in effect immediately prior to such Guarantor Payment.
(b)
As of any date of determination, the "Allocable Amount" of any Guarantor shall be
equal to the maximum amount of the claim that could then be recovered from such Guarantor under this
Article 7 without rendering such claim voidable or avoidable under Section 548 of Chapter 11 of the
Bankruptcy Code or under any applicable state Uniform Fraudulent Transfer Act, Uniform Fraudulent
Conveyance Act or similar statute or common law.
(c)
This Section 7.7 is intended only to define the relative rights of Guarantor and
nothing set forth in this Section 7.7 is intended to or shall impair the obligations of Credit Parties, jointly and
severally, to pay any amounts as and when the same shall become due and payable in accordance with this
Agreement. Nothing contained in this Section 7.7 shall limit the liability of any Credit Party to pay the
financial accommodations made directly or indirectly to that Credit Party and accrued interest, fees and
expenses with respect thereto for which such Credit Party shall be primarily liable.

11936.0242759148v3

16

SEQ-VT0000081

Case 3:20-cv-00632-MHL Document 5-14 Filed 09/15/20 Page 81 of 199 PageID# 717

(d)
The parties acknowledge that the rights of contribution and indemnification
hereunder shall constitute assets of the Guarantor to which such contribution and indemnification is owing.
The rights of the indemnifying Guarantor against other Guarantor under this Section 7. 7 shall be exercisable
upon the full and indefeasible payment of the Obligations under the Transaction Documents and the
termination of the Transaction Documents.

SectiQn 7.8
Liability Cumulative. . The Hability of each Guarantor under this Article 7
is in addition to and shall be cumulative with all liabilities of each other Credit Party to Lender under this
Agreement and the other Transaction Documents to which such Credit Party is a party or in respect of any
Obligations under the Transaction Documents or obligation of the other Credit Party, without any limitation
as to amount, unless the instrument or agreement evidencing or creating such other liability specifically
provides to the contrary.
Section 7.9
Stay of Acceleration. If acceleration of the time for payment of any
amount payable by the Credit Parties under this Agreement is stayed upon the insolvency, bankruptcy or
reorganization of any of the Credit Parties, all such amounts otherwise subject to acceleration under the terms
of this Agreement shall nonetheless be payable jointly and severally by the Credit Parties hereunder
forthwith on demand by Lender.
Section 7.10 Benefit to Credit Parties. All of the Credit Parties and their Subsidiaries
are engaged in related businesses and integrated to such an extent that the financial strength and flexibility of
each such Person has a direct impact on the success of each other Person. Each Credit Party and each
Subsidiary will derive substantial direct and indirect benefit from the purchase and sale of the Note
hereunder.

ARTICLES
RIGHTS UPON EVENT OF DEFAULT
Section 8.1

Event of Default. Each of the following events shall constitute an "Event

of Default":
(a)
any Credit Parties' failure to pay to Lender any amount of (i) principal or
redemptions when and as due under this Agreement or the Note or any other Transaction Document, or any
other agreement, document, certificate or other instrument delivered in connection with the transactions
contemplated hereby and thereby or (ii) interest or other amounts (other than principal or redemptions)
within twenty (20) days after the same shall become due under this Agreement or the Note or any other
Transaction Document, or any other agreement, document, certificate or other instrument delivered in
connection with the transactions contemplated hereby and thereby;
(b)
(i) any Credit Party or any Subsidiary of any Credit Party pursuant to or within the
meaning of Title 11, U.S. Code or any similar federal, foreign or state law for the relief of debtors
(collectively, "Bankruptcy Law"), (A) commences a voluntary case, (B) consents to the entry of an order
for relief against it in an involuntary case, or to the conversion of an involuntary case to a voluntary case,
(C) consents to the appointment of or taking of possession by a receiver, trustee, assignee, liquidator or
similar official (a "Custodian") for all or a substantial part of its property, (D) makes a general assignment
for the benefit of its creditors, or (E) is generally unable to pay its debts as they become due; (ii) the Credit
Parties, taken as a whole, become Insolvent or (iii) the board of directors (or similar governing body) of any
Credit Party or any Subsidiary of any Credit Party (or any committee thereof) adopts any resolution or
otherwise authorizes any action to approve any of the actions referred to in this Section 8.1(b) or Section
8.l(d);
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(c)
a court of competent jurisdiction (i) enters an order or decree under any Bankruptcy
Law, which order or decree (A) (1) is not stayed or (2) is not rescinded, vacated, overturned, or otherwise
withdrawn within sixty (60) days after the entry thereof, and (B) is for relief against any Credit Party or any
Subsidiary of any Credit Party in an involuntary case, (ii) appoints a Custodian over all or a substantial part
of the property of any Credit Party or any Subsidiary of any Credit Party and such appointment continues for
sixty (60) days, (iii) orders the liquidation of any Credit Party or any Subsidiary of any Credit Party, or (iv)
issues a warrant of attachment, execution or similar process against any substantial part of the property of
any Credit Party or any Subsidiary of any Credit Party;
(d)
any Credit Party breaches any covenant, or other term or condition of any
Transaction Document, any other agreement with Lender, except in the case of a breach of a covenant or
other term or condition of any Transaction Document which is curable, only if such breach continues for a
period of thirty (30) days after the earlier to occur of (A) the date upon which an executive officer of any
Credit Party becomes aware of such default and (B) the date upon which written notice thereof is given to
Borrower by Lender; and a breach addressed by the other provisions of this Section 8.1;
(e)

a Change of Control occurs;

(f)
any representation or warranty made by any Credit Party herein or in any other
Transaction Document is breached or is false or misleading, each in any material respect;

(g)
any "Event of Default" occurs and is continuing with respect to any of the other
Transaction Documents beyond any applicable notice or cure period;
(h)
the repudiation by any Credit Party of any of its obligations under any Security
Document, or any Security Document or any material term thereof shall cease to be, or is asserted by any
Credit Party not to be, a legal, valid and binding obligation of any Credit Party enforceable in accordance
with its terms;

(i)
any material provision of any Transaction Document shall at any time for any reason
be declared to be null and void, or the validity or enforceability thereof shall be contested by any Credit
Party, or a proceeding shall be commenced by any Credit Party, or by any Governmental Authority having
jurisdiction over such Credit Party, seeking to establish the invalidity or unenforceability thereof, or any
Credit Party shall deny that it has any liability or obligation purported to be created under any Transaction
Document; or
G)
any Credit Party or Subsidiary of any Credit Party liquidates, dissolves, terminates
or suspends its business operations or otherwise fails to operate its business in the ordinary course; provided,
the foregoing notwithstanding any of the Elevate Subsidiaries (other than Borrower) may suspend its
operations in any jurisdiction in which it operates and dissolve as a result of a decision by the Credit Parties
to exit one or more markets from time to time.

Section 8.2

Termination of Commitments and Acceleration Right.

(a)
Promptly after the occurrence of an Event of Default, Borrower shall deliver written
notice thereof via email, facsimile and overnight courier (an "Event of Default Notice") to Lender. At any
time after the earlier of Lender's receipt of an Event of Default Notice and Lender's becoming aware of an
Event of Default which has not been cured or waived, (i) Lender may declare the Commitment of Lender to
fund additional draws under the Note to be suspended or terminated by delivering written notice thereof (an
"Event of Default Commitment Suspension or Termination Notice") to Borrower, which Event of
Default Commitment Suspension or Termination Notice shall indicate the portion of the Commitments that
Lender is suspending or terminating, whereupon such Commitments shall forthwith be suspended or
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terminated, and/or (ii) Lender may require Borrower to redeem the Note (an "Event of Default
Redemption") by delivering written notice thereof (the "Event of Default Redemption Notice") to
Borrower;provided, that upon the occurrence of any Event of Default described in Section 8.l(c) or Section
8.l(d), and without any action on behalf of Lender, the Commitments, in whole, shall automatically be
terminated and the Note shall automatically be redeemed by Borrower. The Note shall be redeemed by
Borrower at a price equal to the outstanding principal amount of the Note, plus accrued and unpaid interest,
accrued and unpaid Late Charges and all other amounts due under the Transaction Documents (the "Event of
Default Redemption Price").
(b)
In the case of an Event of Default Redemption, Borrower shall deliver the applicable
Event of Default Redemption Price to Lender within three (3) Business Days after Borrower's receipt of the
Event of Default Redemption Notice.
Section 8.3
Other Remedies. The remedies provided herein and in the Note shall be
cumulative and in addition to all other remedies available under any of the other Transaction Documents, at
law or in equity (including a decree of specific performance and/or other injunctive relief), and nothing
herein shall limit Lender's right to pursue actual damages for any failure by the Credit Parties to comply with
the terms of this Agreement, the Notes and the other Transaction Documents. Amounts set forth or provided
for herein and in the Note with respect to payments and the like (and the computation thereof) shall be the
amounts to be received by Lender and shall not, except as expressly provided herein, be subject to any other
obligation of the Credit Parties (or the performance thereof).
Section 8.4

Application of Proceeds'.

Following the occurrence and during the continuance of an Event of Default, any and all
voluntary and mandatory, payments, prepayments or redemptions made in respect of the Obligations shall be
delivered to Lender and shall be applied in the following order: first, to all fees, costs, indemnities,
liabilities, obligations and expenses incurred by or owing to Lender with respect to this Agreement, the other
Transaction Documents or the Collateral; second, to accrued and unpaid interest on the Note; and third. to the
principal amount of the Note then due and owing.

ARTICLE9
MISCELLANEOUS
Section 9.1
Payment of Expenses. The Credit Parties shall reimburse Lender on
demand for all reasonable costs and expenses, including, without limitation, legal expenses and reasonable
attorneys' fees (whether for internal or outside counsel), incurred by Lender in connection with (i) the
collection, protection or enforcement of any rights in or to the Collateral; (ii) the collection of any
Obligations; (iii) the administration and enforcement of Lender's rights under this Agreement or any other
Transaction Document (including, without limitation, any costs and expenses of any third party provider
engaged by Lender for such purposes, and any costs and expenses incurred in connection with the
forbearance of any of the rights and remedies of Lender hereunder); (iv) any refinancing or restructuring of
the Note whether in the nature of a "work-out," in any insolvency or bankruptcy proceeding or otherwise,
and whether or not consummated; and (v) any liability for any Non-Excluded Taxes, if any, including any
interest and penalties that may be payable in connection with the purchase of the Note contemplated by this
Agreement and the other Transaction Documents. All such costs, expenses and charges shall constitute
Obligations hereunder, shall be payable by the Credit Parties to Lender on demand, and, until paid, shall bear
interest at the highest rate then-applicable to the Note. Without limiting the foregoing, if (a) the Note is
placed in the hands of an attorney for collection or enforcement or is collected or enforced through any legal
proceeding or Lender otherwise takes action to collect amounts due under the Note or to enforce the
provisions of this Agreement or the Note or (b) there occurs any bankruptcy, reorganization, receivership of
any Credit Party or other proceedings affecting creditors' rights and involving a claim under this Agreement
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or the Note, then the Credit Parties shall pay the costs incurred by such Lender for such collection,
enforcement or action or in connection with such bankruptcy, reorganization, receivership or other
proceeding, including, but not limited to, reasonable attorneys' fees and disbursements (including such fees
and disbursements related to seeking relief from any stay, automatic or otherwise, in effect under any
Bankruptcy Law).

Section 9.2
Governing Law; Jurisdiction; Jury Trial. All questions concerning the
construction, validity, enforcement and interpretation of this Agreement shall be governed by the internal
laws of the State of Delaware, without giving effect to any choice of law or conflict of law provision or rule
(whether of the State of Delaware or any other jurisdictions) that would cause the application of the laws of
any jurisdictions other than the State of Delaware. Each party hereby irrevocably submits to the exclusive
jurisdiction of the state and federal courts sitting in Fort Worth, Texas, for the adjudication of any dispute
hereunder or in connection herewith or with any transaction contemplated hereby or discussed herein, and
hereby irrevocably waives, and agrees not to assert in any suit, action or proceeding, any claim that it is not
personally subject to the jurisdiction of any such court, that such suit, action or proceeding is brought in an
inconvenient forum or that the venue of such suit, action or proceeding is improper. Each party hereby
irrevocably waives personal service of process and consents to process being served in any such suit, action
or proceeding by mailing a copy thereof to such party at the address for such notices to it under this
Agreement and agrees that such service shall constitute good and sufficient service of process and notice
thereof. Nothing contained herein shall be deemed to limit in any way any right to serve process in any
manner permitted by law. EACH PARTY HEREBY IRREVOCABLY WAIVES ANY RIGHT IT MAY
HAVE, AND AGREES NOT TO REQUEST, A JURY TRIAL FOR THE ADJUDICATION OF ANY
DISPUTE HEREUNDER OR IN CONNECTION WITH OR ARISING OUT OF THIS AGREEMENT OR
ANY TRANSACTIONS CONTEMPLATED HEREBY.
Section 9.3
Counterparts. This Agreement may be executed in two or more identical
counterparts, all of which shall be considered one and the same agreement and shall become effective when
counterparts have been signed by each party and delivered to each other party; provided that a facsimile or
.pdf signature shall be considered due execution and shall be binding upon the signatory thereto with the
same force and effect as if the signature were an original, not a facsimile or .pdf signature.
Section 9.4
Headings. The headings of this Agreement are for convenience of
reference and shall not form part of, or affect the interpretation of, this Agreement.
Section 9.5
Severability. If any provision of this Agreement shall be invalid or
unenforceable in any jurisdiction, such invalidity or unenforceability shall not affect the validity or
enforceability of the remainder of this Agreement in that jurisdiction or the validity or enforceability of any
provision of this Agreement in any other jurisdiction.
Section 9.6
Entire Agreement; Amendments. This Agreement and the other
Transaction Documents supersede all other prior oral or written agreements between Lender, the Credit
Parties, their Affiliates and Persons acting on their behalf with respect to the matters discussed herein and
therein, and this Agreement, the other Transaction Documents and the instruments referenced herein and
therein contain the entire understanding of the parties with respect to the matters covered herein and therein
and, except as specifically set forth herein or therein, none of the Credit Parties or Lender makes any
representation, warranty, covenant or undertaking with respect to such matters. No provision of this
Agreement, the Note or any of the other Transaction Documents may be amended or waived other than by an
instrument in writing signed by the Credit Parties and Lender.
Section 9.7
Notices. Any notices, consents, waivers or other communications required
or permitted to be given under the terms of this Agreement must be in writing and will be deemed to have
been delivered: (i) upon receipt, when delivered personally; (ii) upon receipt, when sent by facsimile
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(provided, confirmation of transmission is mechanically or electronically generated and kept on file by the
sending party) or e-mail (provided, confirmation of receipt is verified by return email from the receiver or by
other written means); or (iii) one (1) Business Day after deposit with an overnight courier service, in each
case properly addressed to the party to receive the same. The addresses, facsimile numbers and e-mail
addresses for such communications shall be:
If to any Credit Party:

c/o Elevate Credit, Inc.
4150 International Plaza, Suite 300
Fort Worth, Texas 76109
Attention:
Chief Executive Officer
Facsimile:
817-546-2700
E-Mail:
If to Lender:

Think Finance, Inc.
4150 International Plaza, Suite 400
Fort Worth, Texas 76109
Attention:
Chief Executive Officer
Facsimile:
817-546-2700
E-Mail:
or to such other address, facsimile number and/or e-mail address and/or to the attention of such other Person
as the recipient party has specified by written notice given to each other party five (5) days prior to the
effectiveness of such change. Written confirmation of receipt (A) given by the recipient of such notice,
consent, waiver or other communication, (B) mechanically or electronically generated by the sender's
facsimile machine containing the time, date, recipient facsimile number and an image of the first page of
such transmission or (C) provided by an overnight courier service shall be rebuttable evidence of personal
service, receipt by facsimile or receipt from an overnight courier service in accordance with clauses (i), (ii) or
(iii) above, respectively.

Section 9.8
Successors and Assigns; Participants. This Agreement shall be binding
upon and inure to the benefit of the parties and their respective permitted successors and assigns. None of
the Credit Parties shall assign this Agreement or any rights or obligations hereunder without the prior written
consent of Lender, including by way of a Change of Control. Subject to the provisions of Section 2.6,
Lender may assign some or all of its rights and obligations hereunder in connection with the transfer of the
·
Note to any Person (an "Assignee").
Section 9.9
No Third Party Beneficiaries. This Agreement is intended for the benefit
of the parties and their respective permitted successors and assigns, and is not for the benefit of, nor may any
provision hereof be enforced by, any other Person.
Section 9.10 Survival. The representations, warranties, agreements and covenants of the
Credit Parties and Lender contained in the Transaction Documents shall survive the Closing. Lender shall be
responsible only for its own agreements and covenants hereunder.
Section 9.11 Further Assurances. Each Credit Party shall do and perform, or cause to
be done and performed, all such further acts and things, and shall execute and deliver all such other
agreements, certificates, instruments and documents, as any other party may reasonably request in order to
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carry out the intent and accomplish the purposes of this Agreement and the consummation of the transactions
contemplated hereby.

Section 9.12 Indemnification. In consideration of Lender's execution and delivery of
the Transaction Documents and acquisition of the Note hereunder and in addition to all of the Credit Parties'
other obligations under the Transaction Documents, the Credit Parties shall jointly and severally defend,
protect, indemnify and hold harmless Lender and each of its Affiliates and all of their stock.holders,partners,
members, officers, directors, employees and direct or indirect investors and any of the foregoing Persons'
agents or other representatives (including, without limitation, those retained in connection with the
transactions contemplated by this Agreement) (collectively, the "Indemnitees")from and against any and all
actions, causes of action, suits, claims, losses, costs, penalties, fees, liabilities and damages, and expenses in
connection therewith (irrespective of whether any such Indemnitee is a party to the action for which
indemnification hereunder is sought), and including reasonable attorneys' fees and disbursements (the
"Indemnified Liabilities"), incurred by any Indemnitee as a result of, or arising out of, or relating to (a) any
misrepresentation or breach of any representation or warranty made by any Credit Party in this Agreement,
any other Transaction Documents or any other certificate, instrument or document contemplated hereby or
thereby, (b) any breach of any covenant, agreement or obligation of any Credit Party contained in this
Agreement, any other Transaction Documents or any other certificate, instrument or document contemplated
hereby or thereby, (c) the present or former status of any Credit Party as a U.S. real property holding
corporation for federal income tax purposes within the meaning of Section 897 of the Internal Revenue Code
of 1986, as amended, if applicable, (d) the imposition of any Non-Excluded Taxes imposed on amounts
payable under the Transaction Documents paid by such Indemnitee and any liabilities arising therefrom or
with respect thereto, whether or not such Non-Excluded Taxes were correctly or legally asserted, and (e) any
cause of action, suit or claim brought or made against such Indemnitee by a third party (including for these
purposes a derivative action brought on behalf of any Credit Party) and arising out of or resulting from (i) the
execution, delivery, performance or enforcement of this Agreement, any other Transaction Documents or any
other certificate, instrument or document contemplated hereby or thereby, (ii) any transaction financed or to
be financed in whole or in part, directly or indirectly, with the proceeds of the Note, or (iii) the status of
Lender as a lender to Borrower pursuant to the transactions contemplated by the Transaction Documents. To
the extent that the foregoing undertakings by the Credit Parties may be unenforceable for any reason, the
Credit Parties shall make the maximum contribution to the payment and satisfaction of each of the
Indemnified Liabilities which is permissible under applicable law. No Credit Party shall assert, and each
waives, any claim against the Indemnitees on any theory of liability for special, indirect, consequential or
punitive damages arising out of, in connection with or as a result of, this Agreement of any of the other
Transaction Documents or the transactions contemplated hereby or thereby. The agreements in this Section
9.12 shall survive the payment of the Obligations and the termination of the Commitments, this Agreement
and the other Transaction Documents.
Section 9.13 No Strict Construction. The language used in this Agreement will be
deemed to be the language chosen by the parties to express their mutual intent, and no rules of strict
construction will be applied against any party.
Section 9.14 Waiver. No failure or delay on the part of Lender in the exercise of any
power, right or privilege hereunder or any of the other Transaction Documents shall operate as a waiver
thereof, nor shall any single or partial exercise of any such power, right or privilege preclude other or further
exercise thereof or of any other right, power or privilege.
Section 9.15 Payment Set Aside. To the extent that any of the Credit Parties makes a
payment or payments to Lender hereunder or pursuant to any of the other Transaction Documents or Lender
enforced or exercised its rights hereunder or thereunder, and such payment or payments or the proceeds of
such enforcement or exercise or any part thereof are subsequently invalidated, declared to be fraudulent or
preferential, set aside, recovered from, disgorged by or are required to be refunded, repaid or otherwise
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restored to any of the Credit Parties, a trustee, receiver or any other Person under any law (including, without
limitation, any bankruptcy law, foreign, state or federal law, common law or equi1:ablecause of action), then
to the extent of any such restoration the obligation or part thereof originally intended to be satisfied shall be
revived and continued in full force and effect as if such payment had not been made or such enforcement or
setoff had not occurred.

Section 9.16

Subordination Agreement.

(a)
Lender (i) acknowledges that it has received a copy of the Subordination Agreement,
(ii) consents to the subordination of the Note, all Obligations hereunder and the Liens provided for in the
Security Agreement and (iii) agrees that it is bound by and will take no actions contrary to the provisions of
the Subordination Agreement.

(b)
Notwithstanding anything herein to the contrary, (i) the Note, the Obligations and all
other obligations and liabilities under the Transaction Documents owing to Lender, the liens and security
interests granted to Lender pursuant to the Security Agreement or any other Transaction Document are
expressly subject and subordinate to the Senior Debt (as defined in the Subordination Agreement) and the
liens and security interests granted (including, without limitation, liens and security interests granted to
Agent (as defined in the Subordination Agreement)) pursuant to the Rise Facility Agreements and (ii) the
exercise of any right or remedy by Lender hereunder is subject to the limitations and provisions of the
Subordination Agreement. In the event of any conflict between the terms of the Subordination Agreement
and the terms of this Agreement, the terms of the Subordination Agreement shall govern.
(c)
The foregoing provisions are intended as an inducement to the holders of the
Indebtedness under the Rise Facility Agreements to permit the incurrence of Indebtedness under this
Agreement and to extend credit to the Borrower and its Affiliates and such holders are intended third party
beneficiaries of such provisions and the provisions of Section 9.6 with respect to any amendment to this
Section 9.16.
(d)
Until the Senior Debt (as defined in the Subordination Agreement) is Paid in Full (as
defined in the Subordination Agreement), and so long as the Subordination Agreement remains in effect, any
obligation of any Credit Party under this Agreement that requires (or any representation or warranty
hereunder to the extent that it would have the effect of requiring) (a) delivery of original possessory
Collateral (including any endorsements related thereto) to, or the possession or control of Collateral with, the
Lender shall be deemed complied with and satisfied (or, in the case of any representation or warranty
hereunder, shall be deemed to be true) if such delivery of Collateral is made to, or such possession or control
of Collateral is with, the Agent (as defined in the Subordination Agreement) and (b) the provision of voting
rights or the obtaining of any consent of the Lender or any Person, in each case in connection with any
Collateral, shall be deemed to be satisfied if such Credit Party complies with the requirements of the similar
provision of the Rise Facility Agreements.

[Signature Pages Follow]
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IN WITNESSWHEREOF,ea.chparty has caused its signature page to this Credit Facility Agreementto
be dulyexecutedas of the date first written above.

BORROWER:

ELEVATE CREDITSERVICE,LLC, a Delaware
limited liability company

By: ElevateCredit, Inc., a Delaware
Corporation,its Sole Member
By:,___;::_~-------Name: KennethE. Rees
Title: President

GUARANTORS:
ELEVATE CREDIT,INC., a Delaware corporation
By:
Name: KennethE. Rees
Title: President

[SignaturePageto CreditFacility Agreement]
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IN WITNESSWHEREOF,each party has caused its signaturepage to this Credit FacilityAgreementto
be dulyexecutedas of the date first writtenabove.
GUARANTORS(CONT.);EACHAS A "ELEVATE
SUBSIDIARY":
PRESTA HOLDINGS, LLC
ELASTIC FINANCIAL, LLC
ELEVATE DECISION SCIENCES, LLC

RISECREDIT,LLC
RISE SPV, LLC
By: Elevate Credit, Inc., as Sole Member of each of the
above-namedentities
By:~----"

Name: KennethE. Rees
Title: President

RISE CREDIT.SERVICES OF omo, LLC
RISE CREDIT SERVICES OF TEXAS, LLC
By: RISE Credit,LLC, as Sole Member of each of the
above-namedentities
By: ,vate Credit, Inc., as its Sole Member

By:_/_~--------Name:
KennethB. Rees
Title:
President

PAYDAY ONE OF CALIFORNIA, LLC
By: PayDayOne, LLC, as its Sole Member
By: RISE SPV,LLC, as its Sole Member
By: ElevateCredit, Inc., as its Sole Member

By:~
Name:
Title:

KennethB. Rees
President

[SignaturePageto CreditFacilityAgreement]
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IN WITNESSWHEREOF,each party bas caused i1Bsignaturepageto this Credit Facility Agreementto
be duly executedas of the date first written above.
GUARANTORS(CONT.), EACH AS A "ELEVATE
SUBSIDIARY":
PAYDAY ONE, LLC
PDO FINANCIAL, LLC
RISE CREDIT OF ALABAMA, LLC
RISE CREDIT OF CALIFORNIA, LLC
RISE CREDIT OF DELAWARE, LLC
RISE CREDIT OF GEORGIA, LLC
RISE CREDIT OF IDAHO, LLC
RISE CREDIT OF KANSAS, LLC
RISE CREDIT OF ILLINOIS, LLC
RISE CREDIT OF MISSISSIPPI, LLC
RISE CREDIT OF MISSOURI, LLC
RISE CREDIT OF NEV ADA, LLC
RISE CREDIT OF NEW MEXICO, LLC
-RISE CREDIT OF NORTH DAKOTA, LLC
RISE CREDIT OF SOUTH CAROLINA, LLC
RISE CREDIT OF SOUTH DAKOTA, LLC
RISE CREDIT OF UTAH, LLC
RISE CREDIT OF VERMONT, LLC
RISE CREDIT OF VIRGINIA, LLC
RISE CREDIT OF ARIZONA, LLC
RISE CREDIT OF COLORADO, LLC
RISE CREDIT OF MARYLAND, LLC
RISE CREDIT OF OKLAHOMA, LLC
RISE CREDIT OF OREGON, LLC
RISE CREDIT OF NEBRASKA, LLC

By: RISE SPV,LLC, as Sole Member of each of the
above-namedentities
By: Elevate Credit, Inc., as its Sole Member

By:

~J

rib

KennethE. Rees
Name:
Title: President

[SignaturePage to CnlditFacilityAgreement]

SEQ-VT0000091

Case 3:20-cv-00632-MHL Document 5-14 Filed 09/15/20 Page 91 of 199 PageID# 727

IN WITNESSWHEREOF,each party has caused its signaturepage to this Credit FacilityAgreement to
be duly executed as of the date first writtenabove.
GUARANTORS(CONT.), EACH AS A "ELEVATE
SUBSIDIARY":

LLC
ELASTIC@WORK,
LLC
THINK@WORKADMINISTRATION,
-----LLC
THINK@WORK,

By: Elastic Financial,LLC, as Sole Member of each of
the above-namedentities
By: ElevateCredit,Inc.• as its Sole Member
By:~
Name:
Title:

KennethE. Rees

President

TFPAYROLLOFARIZONA,LLC
By: Think@Work,LLC, its sole member
By: ElasticFinancial,LLC, as its Sole Member
By: ElevateCredit, Inc., as its Sole Member

By:~l
B. Rees
Name:7<.aeth
President
Title:

"'

Pagoto CnxtitFacilityAgn,ament]
[Signatwe
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LENDER:
THINKFINANCE,INC.

By:~~4'

Name: Martin Wong
Title: Chief Executive Officer

[Signature Page to Credit Facility Agreement]
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THIS INSTRUMENT IS SUBJECT TO THE TERMS OF A SUBORDINATION AGREEMENT,
DATED AS OF MAY 1, 2014, ORIGINALLY AMONG ELEVATE CREDIT SERVICE, LLC, A
DELAWARE LIMITED LIABILITY COMPANY ("BORROWER"), ELEVATE CREDIT, INC., A
DELAWARE CORPORATION ("ELEVATE"), THE OTHER ENTITIES IDENTIFIED ON THE
SIGNATURE PAGES THERETO AS AN "OBLIGOR" (SUCH OTHER OBLIGORS,
COLLECTIVELYWITH BORROWERAND ELEVATE, THE "OBLIGORS"AND, INDIVIDUALLY,
AS AN "OBLIGOR"), THINK FINANCE, INC., A DELAWARE CORPORATION (THE
"SUBORDINATED CREDITOR"), AND VICTORY PARK MANAGEMENT, LLC, WHICH
AGREEMENT (AS AMENDED IN ACCORDANCE WITH ITS TERMS) IS INCORPORATED
HEREIN BY REFERENCE.

SUBORDINATED SECURED PROMISSORY NOTE

May 1, 2014

Principal: US$75,000,000.00

FOR VALUE RECEIVED, ELASTIC CREDIT SERVICE, LLC, a Delaware limited liability
company ("Borrower'') hereby promises to pay to Think Finance, Inc., a Delaware corporation or its
assigns ("Lender'') the amount set out above as the Principal or, if less, the aggregate unpaid
principal amount of all draws funded by Lender to Borrower pursuant to the terms of that certain
Credit Facility Agreement, dated as of May 1, 2014, by and among Borrower, Lender and the other
Credit Parties party thereto (together with all exhibits and schedules thereto and as may be amended,
restated, modified and supplemented from time to time the "Credit Agreement"). Borrower hereby
promises to pay accrued and unpaid interest on the draws under this Note (as defined below) on the
dates, rate and in the manner provided for in the Credit Agreement. This Subordinate Secured
Promissory Note (including all Subordinated Secured Promissory Notes issued in exchange, transfer,
or replacement hereof, this "Note") is one of the Subordinated Secured Promissory Notes issued
pursuant to the Credit Agreement (collectively, the "Notes"). Capitalized terms used and not defined
herein are defmed in the Credit Agreement.

This Note is subject to optional redemption and mandatory prepayment on the terms
specified in the Credit Agreement, but not otherwise. At any time an Event of Default exists, the
draws under this Note, together with all accrued and unpaid interest, if any, may be declared or
otherwise become due and payable in the manner, all as provided in the Credit Agreement.
All payments in respect of this Note are to be made in lawful money of the United States of
America at the Lender's office in Fort Worth, Texas or at such other place as Lender shall have
designated by written notice to Borrower as provided in the Credit Agreement.
This Note may be offered, sold, assigned or transferred by Lender as provided in the Credit
Agreement.
This Note shall be construed and enforced in accordance with, and all questions concerning
the construction, validity, interpretation and performance of this Note and all disputes arising
hereunder shall be governed by, the laws of the State of Delaware, without giving effect to any
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choice of law or conflict of law provision or rule (whether of the State of Delaware or any other
jurisdictions) that would cause the application of the laws of any jurisdictions other than the State of
Delaware. Borrower (a) agrees that any legal action or proceeding with respect to this Note or any
other agreement, document, or other instrument executed in connection herewith, shall be brought in
any state or federal court located within Fort Worth, Texas, (b) irrevocably waives any objections
which either may now or hereafter have to the venue of any suit, action or proceeding arising out of
or relating to this Note, or any other agreement, document, or other instrument executed in
connection herewith, brought in the aforementioned courts and (c) further irrevocably waives any
claim that any such suit, action, or proceeding brought in any such court has been brought in an
inconvenient forum.
BORROWER IRREVOCABLY WAIVES THE RIGHT TO A TRIAL BY JURY IN ANY
ACTION OR PROCEEDING BROUGHT TO ENFORCE ANY PROVISION OF THIS NOTE OR
ANY OTIIER TRANSACTION DOCUMENT.

[Remainder of Page IntentionallyLeft Blank; Signature Page Follows]
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IN WITNESSWHEREOF,Borrower has caused this Note to be duly executed as of the date set out
above.
BORROWER:
ELASTICCREDITSERVICE,LLC, a Delaware
limitedliability company
By: Elevate Credit, Inc., a Delaware
Corporation,its Sole Member
By~

JtU1eth

N~e:
E. Rees
Title: President

•

11936.02427S5468v3
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THIS INSTRUMENT IS SUBJECT TO THE TERMS OF A SUBORDINATION AGREEMENT, DATED
AS OF MAY 1, 2014, ORIGINALLY AMONG ELEVATE CREDIT SERVICE, LLC, A DELAWARE
LIMITED LIABILITY COMPANY ("BORROWER"), ELEVATE CREDIT, INC., A DELAWARE
CORPORATION ("ELEVATE"), THE OTHER ENTITIES IDENTIFIED ON THE SIGNATURE PAGES
THERETO AS AN "OBLIGOR" (SUCH OTHER OBLIGORS, COLLECTIVELY WITH BORROWER
AND ELEV A TE, THE "OBLIGORS" AND, INDMDUALL Y, AS AN "OBLIGOR"), THINK FINANCE,
INC., A DELAWARE CORPORATION (THE "SUBORDINATED CREDITOR"), AND VICTORY PARK
MANAGEMENT, LLC, WHICH AGREEMENT (AS AMENDED IN ACCORDANCE WITH ITS
TERMS) IS INCORPORATED HEREIN BY REFERENCE.

SUBORDINATEDPLEDGEANDSECURITYAGREEMENT

This SUBORDINATED PLEDGE AND SECURITY AGREEMENT, dated as of May 1, 2014 (as
amended, restated, supplemented or otherwise modified from time to time, this "Agreement"), is
entered into by and among Elevate Credit Service, LLC, a Delaware limited liability company (the
"Borrower"), Elevate Credit, Inc., a Delaware corporation ("Elevate"), as a Guarantor (as defined in
the Credit Agreement described below), the other Guarantors party hereto, Think Finance, Inc., a
Delaware corporation ("Secured Party"), and each Person which becomes a party hereto pursuant to
the joinder provisions of Section 20 (Borrower, Guarantors and such other Persons are collectively
referred to as the "Obligors" or individually referred to as an "Obligor").
Recitals

A.
Pursuant to that certain Credit Facility Agreement entered into by and among the
Obligors and Secured Party, dated as of even date herewith (as amended, restated, supplemented or
otherwise modified from time to time, the "Credit Agreement") Secured Party agreed to purchase a
Subordinate Secured Promissory Note issued by the Borrower in the original principal amount of
$75,000,000 (as the same may be amended, restated, supplemented or otherwise modified from time to
time, the "Note").
B.
Pursuant to the Credit Agreement, the Guarantors agreed to guaranty all Obligations of
Borrower to Secured Party under the Note, the Credit Agreement and the other Transaction Documents.
C. . In order to secure the Obligations and as an inducement to Secured Party to purchase the
Note under the Credit Agreement, each Obligor agreed to enter into this Agreement for the benefit of
Secured Party.
NOW, THEREFORE, in consideration of the agreements herein contained and for other good
and valuable consideration, the receipt and sufficiency of which is hereby acknowledged, the parties
hereto hereby agree as follows:

1.
Definitions. As used in this Agreement, the following terms shall have the meanings set
forth in this Section 1. Terms used but not otherwise defined in this Agreement that are defined in the
UCC shall have the respective meanings given such terms in the UCC (and if such terms are defmed in
more than one article of the UCC, such terms shall have the meaning given in Article 9 thereof), and
capitalized terms not otherwise defined herein shall have the meaning given to them in the Credit
Agreement.
(a)

"Collateral" means, subject to the exclusions expressly identified in Section 2,
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the following property of the Obligors, whether presently owned or existing or hereafter acquired or
coming into existence and wherever located, and all additions and accessions thereto and all
substitutions and replacements thereof, and all proceeds, products and accounts thereof, including,
without limitation, all proceeds from the sale or transfer thereof and of insurance covering the same and
of any tort claims in connection therewith:
(i)
all Accounts, Deposit Accounts, Instruments, Documents, Chattel Paper
(whether Tangible Chattel Paper or Electronic Chattel Paper), Goods (including Inventory, Equipment,
Fixtures and Motor Vehicles), Money, Payment Intangibles, Software, customer lists and other General
Intangibles and all Letter-of-Credit Rights;
(ii)
the shares of common stock and preferred stock, or partnership,
membership and other ownership interests, now or hereafter owned by the Obligors (collectively, the
''Pledged Equity"), and all certificates evidencing the same, together with, in each case, all shares,
securities, monies or property representing a dividend on any of the Pledged Equity, or representing a
distribution or return of capital upon or in respect of the Pledged Equity, or resulting from a split up,
revision, reclassification or other like change of the Pledged Equity or otherwise received in exchange
therefor, and any subscription warrants, rights or options issued to the holders of, or otherwise in respect
of, the Pledged Equity (the Pledged Equity, together with all other certificates, shares, securities,
properties, ownership interests, or moneys, dividends, distributions, returns of capital subscription,
warrants, rights or options as may from time to time be pledged hereunder pursuant to this clause being
herein collectively called the "Equity Collateral");
(iii)
all Investment Property, Financial Assets and Securities Accounts not
covered by the foregoing clauses (i) and (ii);
(iv)

all Intellectual Property;

(v)

all commercial tort claims now or hereafter described on Schedule C;

(vi)
all other tangible and intangible personal property of the Obligors,
including all books, correspondence, credit files, records, invoices, tapes, cards, computer runs and other
papers and documents owned by the Obligors (including any held for the Obligors by any computer
bureau or service company from time to time acting for the Obligors); and
(vii) all Proceeds and products in whatever form of all or any part of the other
Collateral, including all rents, profits, income and benefits and all proceeds of insurance and all
condemnation awards and all other compensation for any event of loss with respect to all or any part of
the other Collateral (together with all rights to recover and proceed with respect to the same), and all
accessions to, substitutions for and replacements of all or any part of the other Collateral.
(b)

"Collateral Agent" shall have the meaning as defmed in the Rise Facility

Agreement.
(c)
"Copyright Licenses" shall mean any and all agreements and licenses to which
an Obligor is a party providing for the granting of any right in or to Copyrights or otherwise providing
for a covenant not to sue with respect to· a Copyright (whether such Obligor is licensee or licensor
thereunder).
(d)

11936.0242755464v3
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licensed by an Obligor (including community designs), including but not limited to copyrights in
software (if any) and all rights in and to databases, and all Mask Works (as defined under 17 U.S.C. 901
of the U.S. Copyright Act), whether registered or unregistered, and, with respect to any and all of the
foregoing: (i) all registrations and applications therefor, (ii) all extensions and renewals thereof, (iii) all
rights corresponding thereto throughout the world, including, without limitation, all moral rights,
reversionary interests and termination rights, (iv) all rights to sue for past, present and future
infringements thereof and (v) all Proceeds of the foregoing, including, without limitation, licenses,
royalties, income, payments, claims, damages and proceeds of suit.
(e)

"Event of Default" shall have the meaning ascribed in the Credit Agreement.

(t)
"Intellectual Property" shall mean, collectively, the Copyrights, the Copyright
Licenses, the Patents, the Patent Licenses, the Trade Secrets, the Trade Secret Licenses, the Trademarks
and the Trademark Licenses.
(g)

"Obligations" shall have the meaning ascribed in the Credit Agreement.

''Patent Licenses" means all agreements and licenses to which an Obligor is a
(h)
party providing for the granting of any right in or to Patents or otherwise providing for a covenant not to
sue with respect to a Patent (whether such Obligor is licensee or licensor thereunder).
''Patents" shall mean all United States and foreign patents and certificates of
(i)
invention, or similar industrial property rights, and applications for any of the foregoing owned or
licensed by an Obligor, including, but not limited to: (i) all registrations and applications therefor, (ii) all
reissues, divisions, continuations, continuations-in-part, extensions, renewals, and reexaminations
thereof, (iii) all rights corresponding thereto throughout the world, (iv) all inventions and improvements
described therein, (v) all rights to sue for past, present and future infringements thereof, (vi) all licenses,
claims, damages, and proceeds of suit arising therefrom, and (vii) all Proceeds of the foregoing,
including, without limitation, licenses, royalties, income, payments, claims, damages, and proceeds of
suit.

G)
''Requirements of Laws" means any U.S. federal, state and local, and any nonU.S. laws, statutes, regulations, rules, codes or ordinances enacted, adopted, issued or promulgated by
any Governmental Authority and applicable to an Obligor.
(k)

"Subordination Agreement" shall have the meaning ascribed in the Credit

Agreement.
(I)
"Trade Secret Licenses" shall mean any and all agreements to which an Obligor
is a party providing for the granting of any right in or to Trade Secrets (whether such Obligor is licensee
or licensor thereunder).

(m)
"Trade Secrets" shall mean all trade secrets and all other confidential or
proprietary information and know-how owned by an Obligor whether or not such Trade Secret has been
reduced to a writing or other tangible form, including all documents and things embodying,
incorporating, or referring in any way to such Trade Secret, including but not limited to: (i) the right to
sue for past, present and future misappropriation or other violation of any Trade Secret, and (ii) all
Proceeds of the foregoing, including, without limitation, licenses, royalties, income, payments, claims,
damages, and proceeds of suit.

11936.0242755464v3
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(n)
"Trademark Licenses" means any and all agreements and licenses to which an
Obligor is a party providing for the granting of any right in or to Trademarks or otherwise providing for
a covenant not to sue or permitting co-existence with respect to a Trademark (whether such Obligor is
licensee or licensor thereunder).
''Trademarks" means United States and foreign trademarks, trade names,
(o)
corporate names, company names, business names, :fictitious business names, Internet domain names,
service marks, certification marks, collective marks, logos, other source or business identifiers, designs
and general intangibles of a like nature owned or licensed by an Obligor, all registrations and
applications for any of the foregoing including, but not limited to: (i) all registrations and applications
therefor, (ii) all extensions or renewals of any of the foregoing, (iii) all of the goodwill of the business
connected with the use of and symbolized by the foregoing, (iv) the right to sue for past, present and
future infringement or dilution of any of the foregoing or for any injury to goodwill, and (v) all Proceeds
of the foregoing, including, without limitation, licenses, royalties, income, payments, claims, damages,
and proceeds of suit.

(p)

"Transaction Documents" shall have the meaning ascribed in the Credit

Agreement.
"Unasserted Contingent Obligations" means Obligations for taxes, costs,
(q)
indemnifications, reimbursements, damages and other liabilities (excluding Obligations in respect of the
principal of, and interest and premium (if any) on, and fees and expenses relating to, any Obligation) in
respect of which no assertion of liability (whether oral or written) and no claim or demand for payment
(whether oral or written) has been made (and, in the case of Obligations for indemnification, no notice
for indemnification has been issued by the indemnitee) at such time.

2.
Grant of Security Interest. As an inducement for Lender to purchase the Note, and to
secure the complete and timely payment, performance and discharge in full, as the case may be, of all of
the Obligations, each Obligor hereby unconditionally and irrevocably pledges, grants and hypothecates
to Secured Party a continuing security interest (the "Security Interest") in and to, a lien upon and a
right of set-off against all of their respective right, title and interest of whatsoever kind and nature in and
to the Collateral.
3.
Representations, Warranties, Covenants and Agreements of the Obligors. Each Obligor
represents and warrants to, and covenants and agrees with, Secured Party as follows:
(a)
Such Obligor has the requisite corporate or limited liability company power and
authority to enter into this Agreement and otherwise to carry out its obligations hereunder. The
execution, delivery and performance by such Obligor of this Agreement and the filings contemplated
therein have been duly authorized by all necessary corporate or limited liability company action on the
part of such Obligor and no further action is required by such Obligor.
(b)
Such Obligor has no place of business or offices where its books of account and
records are kept (other than temporarily at the offices of its attorneys or accountants) or places where
Collateral is stored or located, except as set forth on Schedule A.
(c)
Such Obligor is the sole owner of, or possesses adequate rights in, the Collateral,
and such Obligor is fully authorized to grant the Security Interest in and to pledge the Collateral.

(d)
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to the Collateral at its principal place of business and its Collateral at the locations set forth on Schedule
A and may not relocate such books of account and records or tangible Collateral unless it delivers to
Secured Party at least thirty (30) days prior to such relocation (i) written notice of such relocation and
the new location thereof (which must be within the United States) and (ii) evidence that appropriate
financing statements under the UCC and other necessary documents have been filed and recorded and
other steps have been taken to create in favor of Secured Party, a valid Lien in the Collateral.
(e)
Such Obligor hereby authorizes Secured Party, to file one or more financing
statements under the UCC, with respect to the Security Interest with the filing and recording agencies in
any jurisdiction deemed necessary or desirable in the sole and absolute discretion of Secured Party, and
to file intellectual property security agreements with the U.S. Patent and Trademark Office or the U.S.
Copyright Office as appropriate. Without limiting the foregoing, each Obligor authorizes Secured Party
to file the UCC financing statement naming such Obligor as debtor set forth on Exhibit A. Each Obligor
irrevocably authorizes Secured Party at any time and from time to time, to file in any filing office in any
jurisdiction, any initial financing statement or amendment thereto that indicates the collateral as "all
assets" or "all personal property" of such Obligor or words of similar effect. Such Obligor will pay the
cost of filing the same in all public offices wherever the filing is, or is deemed by Secured Party to be,
necessary or desirable to effect the rights and obligations provided for herein. Without limiting the
generality of the foregoing, but subject to the terms of the Credit Agreement and this Agreement, such
Obligor shall pay all fees, taxes and other amounts necessary to maintain the Collateral and the Security
Interest hereunder.
(f)
Such Obligor shall execute and deliver such subordinations as may be required
to maintain the first priority security interest of the Collateral Agent.
(g)
Such Obligor shall at all times maintain the Liens and Security Interest provided
for hereunder as valid Liens and Security Interests in the Collateral in favor of Secured Party until this
Agreement and the Security Interest hereunder shall be terminated pursuant to Section 13.
(h)
Such Obligor shall keep and preserve its Equipment, Inventory and other
tangible Collateral in good condition, repair and order, subject to ordinary wear and tear, casualty or
condemnation, and shall not operate or locate any such Collateral (or cause to be operated or located) in
any area excluded from insurance coverage or otherwise prohibited by any applicable Requirement of
Law.
(i)
Such Obligor shall, promptly upon obtaining knowledge thereof, advise Secured
Party, in sufficient detail, of any substantial change in the Collateral, and of the occurrence of any event
with respect to the Collateral which would have a Material Adverse Effect on the value of the Collateral
or on Secured Party's Lien thereon.

G)
Subject to the senior rights of the Collateral Agent and any senior Liens of such
Collateral Agent, such Obligor shall promptly execute and deliver to Secured Party such further deeds,
mortgages, fixture filings, assignments, security agreements, financing statements or other instruments,
documents, certificates and assurances and take such further action as Secured Party may from time to
time request and may in its sole discretion deem necessary to perfect, protect or enforce its security
interest in the Collateral or any additional collateral including, without limitation, the execution and
delivery of separate mortgages and fixture filings, which shall be satisfactory to Secured Party in its sole
discretion for real or personal property interest.
(k)
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inspect the Collateral and to make copies of records pertaining to the Collateral in accordance with the
terms of the Credit Agreement.

(I)
Such Obligor shall take all steps reasonably necessary to diligently pursue and
seek to preserve, enforce and collect any rights, claims, causes of action and accounts receivable in
respect of the Collateral.
(m)
Such Obligor shall within three (3) Business Days notify Secured Party in
sufficient detail upon becoming aware of any attachment, garnishment, execution or other legal process
levied against any Collateral and of any other information received by such Obligor that may materially
adversely affect the value of the Collateral, the Security Interest or the rights and remedies of Secured
Party hereunder.
(n)
Such Obligor shall, and shall cause its Subsidiaries to, at all times preserve and
keep in full force and effect their respective valid existence and good standing and any rights, permits,
licenses and franchises material to their businesses.
(o)
Such Obligor will not change its name, corporate structure, or identity, or add
any fictitious name unless it provides at least thirty (30) days prior written notice to Secured Party of
such change and, at the time of such written notification, such Obligor provides any fmancing
statements or fixture filings necessary to continue the Security Interest granted and evidenced by the
Security Documents.
(p)
Such Obligor may not relocate its chief executive office to a new location
without providing thirty (30) days prior written notification thereof to Secured Party and so long as, at
the time of such written notification, such Obligor provides any fmancing statements or fixture filings
necessary to continue the Security Interest granted and evidenced by the Security Documents.
(q)
Such Obligor's exact legal name and jurisdiction of organization is set forth in
the introduction paragraph of this Agreement.
(r)

(i)
So long as no Event of Default shall have occurred and be continuing,
each applicable Obligor shall be entitled to exercise any and all voting and other rights pertaining to the
Pledged Companies, as applicable, or any part thereof for any purpose not inconsistent with the terms of
this Agreement and the other Transaction Documents; provided, however, that such Obligor shall not
exercise or shall refrain from exercising any such right if such action or inaction could reasonably be
expected to have a Material Adverse Effect on the value of the Pledged Companies or any part thereof
or be inconsistent with or violate any provisions of this Agreement and the other Transaction
Documents.
(ii)
So long as no Event of Default shall have occurred and be continuing,
each applicable Obligor shall be entitled to receive all dividends, distributions and payments paid from
time to time in respect of the Collateral, Equity Collateral and Pledged Companies to the extent
permitted by the Transaction Documents.
(iii)
At any time while an Event of Default has occurred and is continuing
and subject to the terms of the Subordination Agreement and the rights of the Collateral Agent, any and
all (A) dividends and other distributions paid or payable in cash in respect of any Equity Collateral in
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connection with a partial or total liquidation or dissolution or in connection with a reduction of capital,
capital surplus or paid-in-surplus, and (B) cash paid, payable or otherwise distributed in redemption of,
or in exchange for, any Equity Collateral, shall be in each case forthwith delivered to Secured Party, to
hold and shall, if received by an Obligor, be received in trust for the benefit of Secured Party, be
segregated from the other property or funds of such Obligor, and be forthwith delivered to Secured Party
in the same form as so received (with any necessary endorsement).
(iv)
All dividends or other distributions which are received by an Obligor
contrary to the provisions of this Section 3(r) shall be received in trust for the benefit of Secured Party,·
shall be segregated from other funds of such Obligor and shall be forthwith paid over to Secured Party
in the same form as so received (with any necessary endorsement).
(v)
Subject to the provisions of Section 4, the terms of the Subordination
Agreement and the rights of the Collateral Agent, upon the occurrence and during the continuance of an
Event of Default, (A) all voting and other rights of an Obligor which it would otherwise be entitled to
exercise pursuant to Section 3(r)(i) shall cease, and all such rights shall automatically thereupon (unless
expressly waived in writing by Secured Party) become vested in Secured Party, which shall (unless
expressly waived in writing by Secured Party) thereupon have the sole right to exercise such rights in
accordance with Article 5, and (B) all cash dividends or other distributions payable in respect of the
Pledged Companies shall be paid to Secured Party and such Obligor's right to receive such cash
payments pursuant to Sections 3(r)(ii) and 3(r)(iii) hereof shall immediately and automatically cease.
(s)
With respect to any Intellectual Property hereafter owned or acquired which is
registered or for which registration is sought, such Obligor shall promptly (and in any event, within 30
days of Obligor acquiring such Intellectual Property) file, in appropriate .form for recordation,
Intellectual Property Security Agreement covering such Intellectual Property with the U.S. Patent and
Trademark Office or the U.S. Copyright Office, as applicable; provided that, the foreign equivalents of
such filings shall be required only to the extent requested by Collateral Agent.

an

(t)
If any amount payable under or in connection with any Collateral owned
(i)
by such Obligor shall be or become evidenced by an instrument or Tangible chattel paper, such Obligor
shall mark all such instruments and Tangible Chattel Paper with the following legend: "This writing
and the obligations evidenced or secured hereby are subject to a subordinated security interest of Think
Finance, Inc." and, at the request of Secured Party and subject to the terms of the Subordination
Agreement and the rights of the Collateral Agent, shall immediately deliver such instrument or Tangible
Chattel Paper to Secured Party, duly indorsed in a manner satisfactory to Secured Party.
Notwithstanding the foregoing, so long as no Event of Default shall have occurred and be continuing,
such Obligor may retain for collection in the ordinary course of business any instrument received for
payment in the ordinary course of business, and Secured Party shall, within reasonable time upon
request of the Obligor, make appropriate arrangements for making any instrument or Tangible Chattel
Paper delivered by Obligor available to Obligor for purposes of presentation, collection or renewal (any
such arrangement to be effected, to the extent deemed appropriate by Secured Party, against trust
receipts or like document).
If any amount payable under or in connection with any Collateral owned
(ii)
by such Obligor shall be or become evidenced by Electronic Chattel Paper, such Obligor shall take all
steps requested by Secured Party after notification by Obligor of ownership of such Collateral, to grant
Secured Party control of all such Electronic Chattel Paper for the purposes of Section 9-105 of the UCC
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(or any similar section under any equivalent UCC) and all ''transferable records" as defined in each of
the Uniform Electronic Transactions Act and the Electronic Signatures in Global and National
Commerce Act.
(u)
Any default in the observance or performance by such Obliger of any covenant,
condition or agreement contained herein, subject to applicable cure periods, if any, shall constitute an
Event of Default to the extent provided in the Credit Agreement.
4.
Duty to Hold in Trust. Upon the occurrence and during the continuance of any Event of
Default, the Obligors shall, upon receipt of any revenue, income or other sums subject to the Security
Interest, whether payable pursuant to the Credit Agreement, the Note or otherwise, or of any check,
draft, note, trade acceptance or other instrument evidencing an obligation to pay any such sum, hold the
same in trust for Secured Party and, subject to the terms of the Subordination Agreement and the rights
of the Collateral Agent, shall forthwith endorse and transfer any such sums or instruments, or both, to
Secured Party for application to the satisfaction of the Obligations.
5.
Rights and Remedies. Subject to the terms of the Subordination Agreement and the
senior rights of the Collateral Agent, upon the occurrence and during the continuance of any Event of
Default, Secured Party shall have the right to exercise all of the remedies conferred hereunder and under
the Credit Agreement and the Note, at law and in equity, and Secured Party shall have all the rights and
remedies of a secured party under the UCC. Without limitation, Secured Party shall also have the
following rights and powers, in each case, subject to the terms of the Subordination Agreement and the
rights of the Collateral Agent:
(a)
Secured Party shall have the right to take possession of the Collateral and, for
that purpose, enter (with respect to leased premises, to the extent permitted by the owner thereof), with
the aid and assistance of any person, any premises where the Collateral, or any part thereof, is or may be
placed and remove the same, and the Obligors shall assemble the Collateral and make it available to
Secured Party at places which Secured Party shall reasonably select, whether at the Obligors' premises
or elsewhere, and make available to Secured Party, without rent paid by Secured Party, all of the
Obligors' respective premises and facilities for the purpose of Secured Party taking possession of,
removing or putting the Collateral in saleable or disposable form.
(b)
Secured Party shall have the right to operate the business of the Obligors using
the Collateral and shall have the right to assign, sell, lease or otherwise dispose of and deliver all or any
part of the Collateral, at public or private sale or otherwise, either with or without special conditions or
stipulations, for cash or on credit or for future delivery, in such parcel or parcels and at such time or
times and at such place or places, and upon such terms and conditions as Secured Party may deem
commercially reasonable and ·in accordance with all applicable laws, all without (except as shall be
required by applicable statute and cannot be waived) advertisement or demand upon or notice to the
Obligors or right of redemption of the Obligors, which are hereby expressly waived. Upon each such
sale, lease, assignment or other transfer of Collateral, Secured Party may, unless prohibited by
applicable law which cannot be waived, purchase all or any part of the Collateral being sold, free from
and discharged of all trusts, claims, right of redemption and equities of the Obligors, which are hereby
waived and released.
(c)
Each of the Obligors agrees that, upon the occurrence and during the
continuance of an Event of Default, Secured Party shall have the absolute right to seek the immediate
appointment of a receiver for all or any portion of the Collateral and/or any other real or personal
property of the Obligors given as security for the payment and performance of the Obligors' obligations
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under this Agreement, the Note, the Credit Agreement and the other Transaction Documents. Such right
to the appointment of a receiver for the assets of the Obligors shall exist regardless of the value of the
security for the amounts due under the Note or secured hereby or of the solvency of any party bound for
the payment of such indebtedness. Obligors hereby irrevocably consent to such appointment and, upon
the occurrence of an Event of Default under Section 8.l(c) or Section 8.l(d) of the Credit Agreement,
waive notice of any application thereof, and agree that such appointment may be made by Secured Party
on an ex parte basis.
6.
Equity. Each Obligor recognizes that, by reason of certain prohibitions contained in the
1933 Act and applicable state securities laws, Secured Party may be compelled, with respect to any sale
of all or any part of the Equity Collateral conducted without prior registration or qualification of such
Equity Collateral under the 1933 Act and/or such state securities laws, to limit purchasers to those who
will agree, among other things, to acquire the Equity Collateral. for their own account, for investment
and not with a view to the distribution or resale thereof. Each Obligor acknowledges that any such
private sale may be at prices and on terms less favorable than those obtainable through a public sale
without such restrictions (including a public offering made pursuant to a registration statement under the
1933 Act) and, notwithstanding such circumstances, each Obligor agrees that any such private sale shall
be deemed to have been made in a commercially reasonable manner and that Secured Party shall have
no obligation to engage in public sales and no obligation to delay the sale of any Equity Collateral for
the period of time necessary to permit the issuer thereof to register it for a form of public sale requiring
registration under the 1933 Act or under applicable state securities laws, even if such issuer would, or
should, agree to so register it. If Secured Party determines to exercise its right to sell any or all of the
Equity Collateral, upon written request, each Obligor shall and shall cause each issuer of any Equity
Collateral to be sold hereunder, each partnership and each limited liability company from time to time to
furnish to Secured Party all such information as Secured Party may request in order to determine the
number and nature of interest, shares or other instruments included in the Equity Collateral which may
be sold by Secured Party in exempt transactions under the 1933 Act and the rules and regulations of the
SEC thereunder, as the same are from time to time in effect. For the avoidance of doubt, none of the
equity securities issued by Elevate constitute Equity Collateral.
7.
Grant of Intellectual Property License. For the purpose of enabling Secured Party,
during the continuance of an Event of Default, to exercise rights and remedies under Sections 5 and 8 at
such time as, subject to the terms of the Subordination Agreement and the rights of the Collateral Agent,
Secured Party shall be lawfully entitled to exercise such rights and remedies, and for no other purpose,
each Obligor hereby (a) grants to Secured Party, to the extent not prohibited under any applicable third
party agreements or any applicable law, a non-exclusive license (exercisable without payment of royalty
or other compensation to such Obligor) to such rights as each Obligor has to use, license or sublicense
any of the Intellectual Property now owned or hereafter acquired by such Obligor, wherever the same
may be located, and including in such license access to all media in which any of such Intellectual
Property may be recorded or stored and to all computer programs used for the compilation or printout
hereof, subject, in the case of Trademarks, to sufficient rights to quality control and inspection in favor
of such Obligor to avoid the risk of invalidation of said Trademarks, and (b) irrevocably agrees that
Secured Party may sell any of such Obligor's Inventory directly to any person including, without
limitation, persons who have previously purchased such Obligor's Inventory from such Obligor and in
connection with any such sale or other enforcement of the Collateral owned by or licensed to such
Obligor and any Inventory that is covered by any Copyright owned by or licensed to such Obligor, the
Collateral Agent may finish any work in process and affix any Trademark owned by or licensed to such
Obligor and sell such Inventory as provided herein.
8.

Intellectual Property.
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(a)
Anything contained herein to the contrary notwithstanding, in addition to the
other rights and remedies provided herein but subject in each case to the terms of the Subordination
Agreement and the rights of the Collateral Agent, upon the occurrence and during the continuation of an
Event of Default:

(i)
Secured Party shall have the right (but not the obligation) to bring suit or
otherwise commence any action or proceeding in the name of any Obligor, Secured Party or otherwise,
in Secured Party's sole discretion, to enforce any Intellectual Property, in which event such Obligor
shall, at the request of Secured Party, do any and all lawful acts and execute any and all documents
reasonably requested by Secured Party in aid of such enforcement and such Obligor shall promptly,
upon demand, reimburse and indemnify Secured Party as provided in Section 10 in connection with the
exercise of its rights under this Section 8, and, to the extent that Secured Party shall elect not to bring
suit to enforce any Intellectual Property as provided in this Section 8, each Obligor agrees to use
commercially reasonable measures, whether by action, suit, proceeding or otherwise, to prevent the
infringement or other violation of any of such Obligor's rights in the Intellectual Property by others and
for that purpose agrees to use commercially reasonable efforts to maintain any action, suit or proceeding
against any Person so infringing as shall be necessary to prevent such infringement or violation;
(ii)
upon written demand from Secured Party, each Obligor shall grant,
assign, convey or otherwise transfer to Secured Party or such Secured Party's designee all of such
Obligor's right, title and interest in and to the Intellectual Property to the extent such grant, conveyance,
assignment or other transfer is not prohibited under the terms of any applicable third party agreements or
any applicable law, and shall execute and deliver to Secured Party such documents as are reasonably
necessary or appropriate to carry out the intent and purposes of this clause (ii);

(iii)
each Obligor agrees that such an assignment and/or recording shall be
applied to reduce the Obligations outstanding only to the extent that Secured Party receives cash
proceeds in respect of the sale of, or other realization upon (including any license proceeds under), the
Intellectual Property;
(iv)
within five (5) Business Days after written notice from Secured Party,
each Obligor shall make available to Secured Party, to the extent within such Obligor's power and
authority, such personnel in such Obligor's employ on the date of such Event of Default as Secured
Party may reasonably designate, by name, title or job responsibility, to permit such Obligor to continue,
directly or indirectly, to produce, advertise and sell the products and services sold or delivered by such
Obligor under or in connection with the Trademarks and Trademark Licenses, such persons to be
available to perform their prior functions on Secured Party's behalf and to be compensated by Secured
Party at such Obligor' s actual cost, consistent with the salary and benefit structure applicable to each as
of the date of such Event of Default; and
(v)
Secured Party shall have the right to notify, or upon its written request
require each Obligor to notify, any obligors of an Obligor with respect to amounts due or to become due
to such Obligor in respect of the Intellectual Property, of the existence of the security interest created
herein, to direct such obligors to make payment of all such amounts directly to Secured Party, and, upon
such notification and at the expense of such Obligor, to enforce collection of any such amounts and to
adjust, settle or compromise the amount or payment thereof, in the same manner and to the same extent
as such Obligor might have done; provided that:
(1)
all amounts and proceeds (including checks and other
instruments) received by Obligor in respect of amounts due to such Obligor in respect of the Intellectual
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Property or any portion thereof shall be received in trust for the benefit of Secured Party hereunder, shall
be segregated from other funds of such Obligor, and shall be forthwith paid over or delivered to Secured
Party in the same form as so received (with any necessary endorsement) to be held as cash Collateral
and applied as provided by Section 9; and
(2)
Obligor shall not adjust, settle or compromise the amount or
payment of any such amount or release wholly or partly any obligor with respect thereto or allow any
credit or discount thereon.
If (i) an Event of Default shall have occurred and, by reason of a written waiver
(b)
from Secured Party, no longer be continuing, (ii) no other Event of Default shall have occurred and be
continuing, (iii) an assignment or other transfer to Secured Party of any rights, title and interests in and
to the Intellectual Property shall have been previously made and shall have become absolute and
effective, and (iv) the Obligations shall not have become immediately due and payable, then upon the
written request of any Obligor, Secured Party shall promptly execute and deliver to such Obligor, at
such Obligor's sole cost and expense, such assignments or other documents as may be reasonably
necessary to reassign to such Obligor any such rights, title and interests as may have been assigned to
Secured Party as aforesaid, subject to any disposition thereof that may have been made by Secured
Party; provided, after giving effect to such reassignment, Secured Party's security interest granted
pursuant hereto, as well as all other rights and remedies of Secured Party granted hereunder, shall
continue to be in full force and effect; and provided further, the rights, title and interests so reassigned
shall be free and clear of any other Liens granted by or on behalf of Secured Party.

9.
Applications of Proceeds. The proceeds of any sale, lease or other disposition of the
Collateral hereunder shall be applied first, to the expenses of retaking, holding, storing, processing and
preparing for sale, selling, and the like (including, without limitation, any taxes, fees and other costs
incurred in connection therewith) of the Collateral, second, to attorneys' fees and expenses incurred by
Secured Party in enforcing its rights hereunder and in connection with collecting, storing and disposing
of the Collateral, and then to satisfaction of the Obligations to Secured Party, and to the payment of any
other amounts required by applicable law, after which Secured Party shall pay to the Obligor any
surplus proceeds. If, upon the sale, license or other disposition of the Collateral, the proceeds thereof
are insufficient to pay all amounts to which Secured Party are legally entitled, the Obligors will be liable
for the deficiency, together with interest thereon, at the Default Rate, and the reasonable fees of any
attorneys employed by Secured Party to collect such deficiency. To the extent permitted by applicable
law, each Obligor waives all claims, damages and demands against Secured Party arising out of the
repossession, removal, retention or sale of the Collateral, unless due to the gross negligence or willful
misconduct of Secured Party.
10.
Costs and Expenses. The Obligors shall pay all reasonable out-of-pocket fees, costs and
expenses incurred in connection with any filing required hereunder including, without limitation, any
financing statements pursuant to the UCC, continuation statements, partial releases and/or termination
statements related thereto or any expenses of any searches reasonably required by Secured Party. The
Obligors shall also pay all other claims and charges which in the reasonable opinion of Secured Party
might prejudice, imperil or otherwise affect the Collateral or the Security Interest therein. The Obligors
will also, upon demand, pay to Secured Party the amount of any and all reasonable expenses, including
the reasonable fees and expenses of its counsel and of any experts and agents, which Secured Party may
incur in connection with (i) the enforcement of this Agreement, (ii) the custody or preservation of, or the
sale of, collection from, or other realization upon, any of the Collateral or (iii) the exercise or
enforcement of any of the rights of Secured Party under the Transaction Documents. Until so paid, any
fees payable hereunder shall be added to the principal amount of the Note and shall bear interest at the
11936.0242755464v3

11

SEQ-VT0000107

Case 3:20-cv-00632-MHL Document 5-14 Filed 09/15/20 Page 107 of 199 PageID# 743

Default Rate.
11.
Responsibility For Collateral. The Obligors assume all liabilities and responsibility in
connection with all Collateral, and the Obligations shall in no way be affected or diminished by reason
of the loss, destruction, damage or theft of any of the Collateral or its unavailability for any reason.
12.
Security Interest Absolute. All rights of Secured Party and all Obligations of the
Obligors hereunder shall be absolute and unconditional, irrespective of: (a) any lack of validity or
enforceability of this Agreement, the Note, the other Transaction Documents or any other agreement
entered into in connection with the foregoing, or any portion hereof or thereof; (b) any change in the
time, manner or place of payment or performance of, or in any other term of, all or any of the
Obligations, or any other amendment or waiver of or any consent to any departure from this Agreement,
the Note, the other Transaction Documents or any other agreement entered into in connection with the
foregoing; (c) any exchange, release or non perfection of any of the Collateral, or any release or
amendment or waiver of or consent to departure from any other collateral for, or any guaranty, or any
other security, for all or any of the Obligations; (d) any action by Secured Party to obtain, adjust, settle
and cancel in its sole discretion any insurance claims or matters made or arising in connection with the
Collateral; or (e) any other circumstance which might otherwise constitute any legal or equitable defense
available to the Obligors, or a discharge of all or any part of the Security Interest granted hereby. Until
the Obligations (other than Unasserted Contingent Obligations) shall have been paid and performed in
full, the rights of Secured Party shall continue even if the Obligations are barred for any reason
including, without limitation, the running of the statute of limitations or bankruptcy. Each Obligor
expressly waives presentment, protest, notice of protest, demand, notice of nonpayment and demand for
performance. In the event that at any time any transfer of any Collateral or any payment received by
Secured Party hereunder shall be deemed by final order of a court of competent jurisdiction to have been
a voidable preference or fraudulent conveyance under the bankruptcy or insolvency laws of the United
States, or shall be deemed to be otherwise due to any party other than Secured Party, then, in any such
event, the Obligors' obligations hereunder shall survive cancellation of this Agreement, and shall not be
discharged or satisfied by any prior payment thereof and/or cancellation of this Agreement, but shall
remain a valid and binding obligation enforceable in accordance with the terms and provisions hereof.
Each Obligor waives all right to require Secured Party to proceed against any other person or to apply
any Collateral which Secured Party may hold at any time, or to marshal assets, or to pursue any other
remedy. Each Obligor waives any defense arising by reason of the application of the statute of
limitations to any obligation secured hereby.
13.
Term of Agreement. This Agreement and the Security Interest shall terminate on the
date on which all Obligations have been paid in full or have been satisfied or discharged in full (except
for Unasserted Contingent Obligations). Upon such termination, Secured Party, at the request and at the
expense of the Obligors, will join in executing any termination statement with respect to any financing
statement or other security document executed and filed pursuant to this Agreement.
14.

Power of Attorney, Further Assurances.

(a)
Each Obligor authorizes Secured Party, and does hereby make, constitute and
appoint Secured Party and its respective officers, agents, successors or assigns with full power of
substitution, as such Obligor's true and lawful attorney-in-fact, with power, in the name of Secured
Party or such Obligor, after the occurrence and during the continuance of an Event of Default and
subject to the terms of the Subordination Agreement and the rights of the Collateral Agent, (i) to endorse
any note, checks, drafts, money orders or other instruments of payment (including payments payable
under or in respect of any policy of insurance) in respect of the Collateral that may come into possession
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of Secured Party, (ii) to sign and endorse any financing statement pursuant to the UCC or any invoice,
freight or express bill, bill of lading, storage or warehouse receipts, drafts against Obligors, assignments,
verifications and notices in connection with accounts, and other documents relating to the Collateral,
(iii) to pay or discharge taxes, liens, security interests or other encumbrances at any time levied or
placed on or threatened against the Collateral, (iv) to demand, collect, receipt for, compromise, settle
and sue for monies due in respect of the Collateral and (v) generally, to do, at the option of Secured
Party, and at the expense of such Obligor, at any time, or from time to time, all acts and things,
including without limitation, to sell, transfer, lease, license, pledge, make any agreement with respect to
or otherwise deal with the Collateral, which Secured Party reasonably determines to be necessary to
protect, preserve and realize upon the Collateral and the Security Interest granted herein in order to
effect the intent of this Agreement, the Credit Agreement and the Note all as fully and effectually as
such Obligor might or could do; and such Obligor hereby ratifies all that said attorney shall lawfully do
or cause to be done by virtue hereof. This power of attorney is coupled with an interest and shall be
irrevocable for the term of this Agreement and thereafter as long as any of the Obligations shall be
outstanding (except for Unasserted Contingent Obligations).
(b)
On a continuing basis, each Obligor will make, execute, acknowledge, deliver,
file and record, as the case may be, with the proper filing and recording agencies in any jurisdiction,
including, without limitation, the jurisdictions indicated on Schedule B, all such instruments, and take
all such action as may reasonably be deemed necessary or advisable, or as reasonably requested by
Secured Party, to perfect the Security Interest granted hereunder and otherwise to cany out the intent
and purposes of this Agreement, or for assuring and confirming to Secured Party the grant or perfection
of a security interest in the Collateral under the UCC (subject to Liens granted in favor of the Collateral
Agent).
(c)
Each Obligor hereby irrevocably appoints Secured Party as such Obligor's
attorney-in-fact, with full authority in the place and stead of such Obligor and in the name of such
Obligor, from time to time in Secured Party's discretion, to file, in its sole discretion, one or more
financing or continuation statements and amendments thereto, relative to any of the Collateral without
the signature of such Obligor where permitted by law.
15.
Notices. All notices, requests, demands and other communications hereunder shall be
subject to the notice provision of the Credit Agreement.
16.
Other Security. To the extent that the Obligations are now or hereafter secured by
property other than the Collateral or by the guarantee, endorsement or property of any other person,
firm, corporation or other entity, then Secured Party shall have the right, in its sole discretion, to pursue,
relinquish, subordinate, modify or take any other action with respect thereto, without in any way
modifying or affecting Secured Party's rights and remedies hereunder.
17.
Licensed Collateral. Notwithstanding any other provision contained herein or any of the
other Transaction Documents, after the occurrence and during the continuance of an Event of Default,
each Obligor hereby agrees that with respect to any part of the Collateral which may require the consent
of any third party or third parties in order for such Obligor to transfer and/or convey its interest in and to
such Collateral to Secured Party, as may be required in accordance herewith, such Obligor agrees to and
shall use commercially reasonable efforts to obtain such consents or approvals in as expedient manner
as practicable.

18.

Miscellaneous.
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(a)
No course of dealing between the Obligors and Secured Party, nor any failure to
exercise, nor any delay in exercising, on the part of Secured Party, any right, power or privilege
hereunder, under the Credit Agreement, the Note or the other Transaction Documents shall operate as a
waiver thereof; nor shall any single or partial exercise of any right, power or privilege hereunder or
thereunder preclude any other or further exercise thereof or the exercise of any other right, power or
privilege.
(b)
All of the rights and remedies of Secured Party with respect to the Collateral,
whether established hereby, under the Credit Agreement, the Note or the other Transaction Documents
or by any other agreements, instruments or documents entered into in connection therewith or by law
shall be cumulative and may be exercised singly or concurrently.
(c)
All of the rights and remedies of Secured Party with respect to the Collateral,
whether established hereby, under the Credit Agreement, the Note or the other Transaction Documents
or by any other agreements, instruments or documents entered into in connection therewith or by law are
subordinate to the rights of the Collateral Agent.
(d)
This Agreement, along with the other Transaction Documents, constitutes the
entire agreement of the parties with respect to the subject matter hereof and is intended to supersede all
prior negotiations, understandings and agreements with respect thereto. Except as specifically set forth
in this Agreement, no provision of this Agreement may be modified or amended except by a written
agreement specifically referring to this Agreement and signed by the parties.
(e)
In the event any provision of this Agreement is held to be invalid, prohibited or
unenforceable in any jurisdiction for any reason, unless such provision is narrowed by judicial
construction, this Agreement shall, as to such jurisdiction, be construed as if such invalid, prohibited or
unenforceable provision had been more narrowly drawn so as not to be invalid, prohibited or
unenforceable. If, notwithstanding the foregoing, any provision of this Agreement is held to be invalid,
prohibited or unenforceable in any jurisdiction, such provision, as to such jurisdiction, shall be
ineffective to the extent of such invalidity, prohibition or unenforceability without invalidating the
remaining portion of such provision or the other provisions of this Agreement and without affecting the
validity or enforceability of such provision or the other provisions of this Agreement in any other
jurisdiction.
(f)
No waiver of any breach or default or any right under this Agreement shall be
considered valid unless in writing and signed by the party giving such waiver, and no such waiver shall
be deemed a waiver of any subsequent breach or default or right, whether of the· same or similar nature
or otherwise.
(g)
This Agreement shall be binding upon and inure to the benefit of each party
hereto and its successors and assigns.
(h)
Each party shall take such further action and execute and deliver such further
documents as may be necessary or appropriate in order to carry out the provisions and purposes of this
Agreement.
(i)
This Agreement shall be construed and enforced in accordance with, and all
questions concerning the construction, validity, interpretation and performance of this Agreement and
all disputes arising hereunder shall be governed by, the laws of the State of Delaware, without giving
effect to any choice of law or conflict of law provision or rule (whether of the State of Delaware or any
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other jurisdictions) that would cause the application of the laws of any jurisdictions other than the State
of Delaware. The parties (a) agree that any legal action or proceeding with respect to this Agreement or
any other agreement, document, or other instrument executed in connection herewith or therewith, shall
be brought in any state or federal court located within Fort Worth, Texas, (b) irrevocably waive any
objections which either may now or hereafter have to the venue of any suit, action or proceeding arising
out of or relating to the Security Documents, or any other agreement, document, or other instrument
executed in connection herewith or therewith, brought in the aforementioned courts, and (c) further
irrevocably waive any claim that any such suit, action, or proceeding brought in any such court has been
brought in an inconvenient forum.

G)
OBLIGORS AND SECURED PARTY IRREVOCABLY WAIVE THE
RIGHT TO A TRIAL BY JURY IN ANY ACTION OR PROCEEDING BROUGHT TO
ENFORCE ANY PROVISION OF THIS AGREEMENT, THE CREDIT AGREEMENT, THE
NOTE, OR ANY OTHER TRANSACTION DOCUMENT.
(k)
This Agreement may be executed in any number of counterparts, each of which
when so executed shall be deemed to be an original and, all of which taken together shall constitute one
and the same Agreement. In the event that any signature is delivered by facsimile transmission, such
signature shall create a valid binding obligation of the party executing (or on whose behalf such
signature is executed) the same with the same force and effect as if such facsimile signature were the
original thereof.
19.
Joinder. In the event a party becomes an Obligor (the "New Obligor") pursuant to the
Joinder Agreement, upon such execution the New Obligor shall be bound. by all the terms and
conditions hereof to the same extent as though such New Obligor had originally executed this
Agreement. The addition of the New Obligor shall not in any manner affect the obligations of the other
Obligors hereunder. Each Obligor and Secured Party acknowledges that the schedules and exhibits
hereto may be amended or modified in connection with the addition of any New Obligor to reflect
information relating to such New Obligor.

20.

Subordination Agreement.

(a)
Notwithstanding anything herein to the contrary, (i) the liens and security
interests granted to the Secured Party pursuant to this Agreement will be subject to the Subordination
Agreement, (ii) the obligations of the Obligors to deliver or take any other actions with respect to the
Collateral required hereunder will be subject to the Subordination Agreement and (iii) the exercise of
any right or remedy by the Secured Party hereunder will be subject to the limitations and provisions of
the Subordination Agreement. In the event of any conflict between the terms of Subordination
Agreement and the terms of this Agreement, the terms of the Subordination Agreement shall govern.
(b)
Until the Senior Debt (as defined in the Subordination Agreement) is Paid in Full
(as defined in the Subordination Agreement), and so long as the Subordination Agreement remains in
effect, any obligation of any Obligor under this Agreement that requires (or any representation or
warranty hereunder to the extent that it would have the effect of requiring) (i) delivery of original
possessory Collateral (including any endorsements related thereto) to, or the possession or control of
Collateral with, the Secured Party shall be deemed complied with and satisfied (or, in the case of any
representation or warranty hereunder, shall be deemed to be true) if such delivery of Collateral is made
to, or such possession or control of Collateral is with, the Collateral Agent and (ii) the provi~ion of
voting rights or the obtaining of any consent of the Secured· Party or any Person, in each case in
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connection with any Collateral, shall be deemed to be satisfied if such Obligor complies with the
requirements of the similar provision of the applicable Rise Facility Agreement.
[Remainder of Page Intentionally Left Blank; Signature Pages Follow]
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IN WITNESSWHEREOF, the parties have causedthis Agreementto be duly executed on the day
and year:firstabove written.

OBLIGORS:
ELEVATE CREDIT SERVICE, LLC, a
Delawarelimitedliability company,as Borrower

By: Elevate Credit, Inc., a Delaware
Corporation,its Sole Member
By.

k--- ....

Name: KennethE. Rees
Title: President

ELEVATECREDIT, INC., a Delaware
corporation,as a Guarantor

~

By:
.,,'------P>
Name: KennethE. Rees
Title: President

[SlgnatwrePageto Subordlnated
PledgeandStlCll1'ity
Agreement]
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IN WITNESSWHEREOF,the parties have caused this Agreementto be duly executed on the day
and year first above written.
OBLIGORS(continued),EACH AS A
"GUARANTOR':
PRESTAHOLDINGS,LLC
ELASTICFINANCIAL,LLC
ELEVATEDECISIONSCIENCES,LLC
RISE CREDIT,LLC
RISE SPV, LLC
By: Elevate Credit,Inc., as Sole Member of each of the
above-namedentities

K;---..----'-

By:
Name:
Title:

KennethE. Rees
President

{SignaturePageto SubordinatedPledgeandSecurityAgreement]
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IN WITNESSWHEREOF, the parties have caused this Agreementto be duly executed on the day
and year first above written.
OBLIGORS(continued),EACH AS A
"GUARANTOR':
PAYDAYONE, LLC
PDO FINANCIAL,LLC
RISE CREDITOF ALABAMA,LLC
RISE CREDITOF CALIFORNIA,LLC
RISE CREDITOF DELAWARE,LLC
RISE CREDIT OF GEORGIA,LLC
RISE CREDITOF IDAHO, LLC
RISE CREDITOF KANSAS,LLC
RISE CREDITOF ILLINOIS,LLC
RISE CREDITOF MISSISSIPPI,LLC
RISE CREDITOF MISSOURI,LLC
RISE CREDITOF NEVADA, LLC
RISE CREDITOF NEW MEXICO, LLC
RISE CREDITOF NORTH DAKOTA, LLC
RISE CREDITOF SOUTH CAROLINA, LLC
RISE CREDITOF SOUTH DAKOTA, LLC
RISE CREDIT OF UTAH, LLC
RISE CREDITOF VERMONT,.LLC
RISE CREDITOF VIRGINIA,LLC
RISE CREDITOF ARIZONA,LLC
RISE CREDITOF COLORADO,LLC
RISE CREDITOF MARYLAND,LLC
RISE CREDIT OF OKLAHOMA,LLC
RISE CREDITOF OREGON,LLC
RISE CREDITOF NEBRASKA,LLC

By: RISE SPV, LLC, as Sole Member of each of the
above-namedentities
By: Elevate Credit, Inc., as its Sole Member
By: _________
Name:
KennethE. Rees
President
Title:

_

[SignaturePageto SubordinatedPledgeandSecurityAgreement]
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IN WITNESS WHEREOF, the parties hereto have caused this Agreementto be duly executed on
the day and year first above written.
OBLIGORS(continued),EACH AS A
"GUARANTOR':
RISE CREDITSERVICESOF omo, LLC
RISE CREDIT SERVICESOF TEXAS, LLC

By: RJSE Credit,LLC, as Sole Member of each of the
above-namedentities
By: Elevate Credit,Inc., as its Sole Member
By: ~--~-Name:
KennethE. Rees
Title:
President

PAYDAY ONE OF CALIFORNIA,LLC

By: PayDay One, LLC, as its Sole Member
By: RISE SPV,LLC, as its Sole Member
By: ElevateCredit,Inc., as its Sole Member
By·~'.......

____

.,

N~Fi<enneth
E. Rees
Title:
President

[SignaturePage to SubordinatedPledgeand SecurityAgreement]
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IN WITNESS WHEREOF, the parties hereto have caused this Agreementto be duly executedon
the day and year first abovewritten.
OBLIGORS (continued), EACH AS A
"GUARANTOR':
ELASTIC@WORK,LLC
THINK@WORKADMINISTRATION,
LLC
THINK@WORK,LLC
By: ElasticFinancial,LLC,as Sole Memberof each of
the above-namedentities
By: ElevateCredit,Inc., as its SoleMember

-~i(C~=~'===~.,-Kenneth E. Rees

By:
Name:

Title:

President

T_FPAYROLLOF ARIZONA,LLC

By: Think@Work,LLC, its sole member
By: ElasticFinancial,LLC, as its SoleMember
By: ElevateCredit,Inc., as its SoleMember
By:
Name:

Title:

~

'-Kenneth B. Rees

.,

President

{SlgnahlrePageto Subortlirtated
Plt!dgeandSIClll'ity
Agreement]
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SECUREDPARTY:
THINK FINANCE,INC.
By:~~
Name: Martin Wong
Title: Chief Executive Officer

[Signature Page to Subordinated Pledge and Security Agreement]
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SCBEDULEA

Principal Places of Business and Other
Collateral Locations of Obligors

1.

Chief Executive Office

2.

Other Collateral Locations
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SCHEDULED
Recording Jurisdiction
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SCHEDULEC
Commercial Tort Claims
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EXHIBIT A
UCC FINANCING STATEMENTS
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Exhibit C
Employee Matters Agreement

SEQ-VT0000123

Case 3:20-cv-00632-MHL Document 5-14 Filed 09/15/20 Page 123 of 199 PageID# 759

EMPLOYEE
MATTERS
AGREEMENT
THIS EMPLOYEEMATTERSAGREEMENT(this "Agreement"), is entered into effective as of May 1, 2014
(the "Effective Date"), by and between Think Finance, Inc., a Delaware corporation ("TF") and Elevate
Credit, Inc., a Delaware corporation ("EC"). TF and EC may be referred to herein each as a "Party'' and
together as the "Parties."
Recitals

WHEREAS,TF is engaging in a corporate reorganization that will be completed on the Effective
Date (the "Reorganization") whereby TF will distribute all of the outstanding equity interests of ECto
TF's shareholders in accordance with that certain Separation and Distribution Agreement, dated as of
even date herewith ("Distribution Agreement").
WHEREAS,pursuant to the Reorganization (a) certain employees of TC Loan Service, LLC, a
wholly-owned subsidiary of TF ("TCLS"), will be transitioned to and will become employed by Elevate
Credit Service, LLC,a wholly-owned subsidiary of EC("ECS"), and perform services exclusively on behalf
of ECSand its Affiliates ("ECS Employees"), (b) other employees of TCLSwill remain employed by TCLS
and perform services exclusively on behalf of TCLSand its Affiliates ("TCLSEmployees") and (c) other
employees of TCLSwill remain employed by TCLSand perform services for both TCLSand its Affiliates
and ECS and its Affiliates ("Shared Services Employees") in accordance with that certain Shared
Services Agreement, dated on or about the date hereof, by and between TCLS and ECS ("Shared
Services Agreement").
WHEREAS,in order to provide for the orderly transition of employees to ECS,the maintenance
of the strength of TF's business operations, the maintenance of the strength of EC's business
operations and the performance of the services pursuant to the Shared Services Agreement, the
Parties desire to enter into this Agreement.
NOW, THEREFORE,
in consideration of the foregoing recitals, the mutual promises set forth herein and
for other good and valuable consideration, the receipt and sufficiency of which are hereby
acknowledged, and intending to be legally bound, the Parties agree as follows:
Agreement

1.

Definitions.
(a)

"Affiliate" shall have the meaning as defined in the Distribution Agreement.

(b)
"Steering Committee" means the committee consisting of at least two (2)
executive officers from each Party, and whereby each Party is equally represented, that shall meet on
or before the fifth (5th) day of each calendar month (or more frequently if needed) during the term of
this Agreement to make decisions regarding the continuation or cancellation of the services and
information sharing that is the subject of this Agreement.

2.

List of Employees.

(a)

List of Employees. Exhibit A-1 sets forth the names of the ECS Employees,
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Exhibit A-2 sets forth the names of the TCLSEmployees, and Exhibit A-3 sets for the names of the
Shared Services Employees, which shall be effective as of the effective date of the Reorganization.
Upon completion of any applicable shared services pursuant to the Shared Services Agreement, it is
the intent of the Parties that applicable Shared Services Employees would automatically become TCLS
Employees. Nothing in this Agreement shall prevent either Party from hiring employees of the other
Party.
(b)
Organizational Chart. The organizational chart for both Parties is attached
hereto as Exhibit B, which shall be effective immediately following the effective date of the
Reorganization.
3.

Incentive Matters.

(a)
Think Finance Equity Incentives. Each option granted pursuant to TF's New
2005 Stock Incentive Plan and TF's 2005 Stock Incentive Plan (collectively, the "TF Plans") shall be
amended to reduce the exercise price to an amount equal to 31.544% of the applicable exercise price.
Further, to allow officers, directors, employees or consultants of ECor its Affiliates to continue to vest
options to purchase TF common stock, the TF Plans shall be amended such that the definition of
Service Provider therein shall mean any officer, director, employee or consultant to either (i) TF or its
Affiliates or (ii) ECor its Affiliates. The foregoing amendments shall be effective as of the effective date
of the Reorganization.
(b)
Elevate Credit Equity Incentives. Each holder of outstanding options to
purchase common stock of TF pursuant to the TF Plan will receive an option to purchase an equal
number of shares of common stock of EC pursuant to the Elevate Credit 2014 Equity Incentive Plan
("EC Plan"). The vesting schedule and expiration date of each such option shall be identical to the
option that such optionee received from TF. The exercise price of such option shall be equal to
68.456% of the original exercise of price of the optionee's TF option without reduction thereof as set
forth in Section 3(a). To allow officers, directors, employees or consultants of TF or its Affiliates to vest
options to purchase ECcommon stock, the ECshall provide that the definition of Service Provider shall
mean any officer, director, employee or consultant to either (i) TF or its Affiliates or (ii) EC or its
Affiliates. The foregoing issuance of options shall made as of the effective date of the Reorganization.
(c)
Executive Bonus Plan. The executive bonus plan operated by TCLSsometimes
commonly known and the Executive Special Bonus Program (the "Program") shall be amended such
that each employee of TCLSwho has received an award (each, and "Award") under the Program and
who will work for ECSafter the Reorganization will continue to be eligible to receive any unpaid
amounts under such employee's Award and each such Award shall be amended accordingly.
4.
Representations and Warranties of the Parties. Each Party represents and warrants to
the other Party that as of the Effective Date, such Party: (a) is a corporation duly organized, validly
existing, and in good standing under the laws of the state of Delaware and has full power and authority
to execute, deliver and perform this Agreement; and (b) the execution, delivery, and performance of
this Agreement has been duly authorized by all necessary action and does not violate or conflict with
its organizational documents or any material agreement, contract, lease, or obligation to which such
Party is a party or by which such Party is bound.

5.

Miscellaneous.
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(a)
Notices. Notice shall be given to the other Party in writing and may be
effectuated by: (i) U.S. Mail, certified or return receipt requested; (ii) facsimile; or (iii) electronic mail
using the contact information found below:
ToTF:

Think Finance, Inc.
4150 International Plaza, Suite 400
Fort Worth, TX 76109
Attention: General Counsel
Fax: (817) 546-2786
Email: ccarbone@thinkfinance.com.

To EC:

Elevate Credit, Inc.
4150 International Plaza, Suite 300
Fort Worth, TX 76109
Attention: General Counsel
Fax: (817) 928-1500
Email: scutrona@elevate.com.

(b)
Waiver of Right to Jury Trial. EACH PARTY HEREBYEXPRESSLY
WAIVES ANY
RIGHT TO TRIAL BY JURY OF ANY CLAIM, DEMAND OR CAUSE OF ACTION ARISING UNDER THIS
AGREEMENT OR IN ANY WAY CONNECTEDWITH OR RELATEDOR INCIDENTALTO THE DEALINGSOF
THE PARTIESWITH RESPECTTO THIS AGREEMENT, OR THE TRANSACTIONSRELATEDTHERETO, IN
EACH CASE, WHETHER NOW EXISTING OR HEREAFTERARISING,AN0-WHETHER-S0UNDING IN
CONTRACT, TORT, OR OTHERWISE (HEREAFTERCOLLECTIVELY,"DISPUTES"). EACH PARTY HEREBY
AGREESAND CONSENTSTHAT ANY SUCH CLAIM, DEMAND, ACTION OR CAUSEOF ACTION SHALL BE
DECIDED BY COURT TRIAL WITHOUT A JURY, AND THAT ANY PARTY MAY FILE AN ORIGINAL
COUNTERPARTOR A COPY OF THIS SECTION5(8) WITH ANY COURTAS WRITTEN EVIDENCEOF THE
CONSENTOF THE SIGNATORIESHERETOTO THE WAIVER OF THEIR RIGHTTO TRIAL BYJURY.
(c)
Dispute Resolution. If either Party believes that the other Party has breached
this Agreement, or in the event of any Dispute hereunder including, but not limited to, any Dispute
over the proper interpretation of the terms and conditions hereof, the following procedures shall be
invoked:
(i)
Exchange of Written Statements. The goal of the Parties shall be to
resolve all Disputes amicably and voluntarily whenever possible. In the event of a Dispute under this
Agreement, either Party may give written notice to the other Party (pursuant to the Notice provision in
Section 5(al requesting that the Steering Committee in good faith attempt to resolve (but without any
obligation to resolve) such Dispute. If such written notice is received, the Steering Committee shall
discuss such written notice and attempt to resolve the same at its next regularly scheduled meeting.
Such written notice shall sufficiently describe the exact nature of the dispute and such Party's
recommended resolution and the reason(s) why such Party feels its recommended resolution is fair
and equitable in light of the terms and spirit of this Agreement. Such statements shall represent part
of a good-faith effort to resolve a Dispute and as such, no statements prepared by a Party pursuant to
this Section 5(cl may be introduced as evidence or use as an admission against interest in any arbitral
or judicial resolution of such dispute.
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(ii)
Determination of Steering Committee. If the Steering Committee
renders an agreed resolution on a matter in dispute, both Parties shall be bound thereby. If the
Steering Committee has not resolved the matter in dispute within five (5) business days after the
commencement or good-faith negotiations by the Steering Committee, either Party may submit the
dispute to arbitration.
(iii)
Disputes Submitted to Arbitration.
Either Party may submit such
dispute to arbitration to be conducted in Tarrant County, Texas in accordance with the American
Arbitration Association Rules then in force. The number of arbitrators shall be three (3). Each Party
shall appoint one (1) arbitrator and such Party-appointed arbitrators shall jointly designate the
presiding arbitrator.
(iv)
Arbitration is Binding. The decision of a majority of the arbitrators shall
be binding upon the Parties and shall be enforceable in any court of competent jurisdiction. Such
decision and award may allocate the costs of such arbitration to one of the Parties, equally or
disproportionately.
{d)
Indemnification. Each Party shall be liable for its own acts to the extent
provided by law and hereby agrees to indemnify, hold harmless and defend the other Party, its
affiliates, officers, and employees against any and all liability, loss, cost, damage, expense, claim or
action, including reasonable attorney's fees which the other Party may hereafter sustain, incur, or be
required to pay, arising out of or by reason of any act or omission of such Party, its affiliates, agents,
servants, or employees, in the execution, performance or failure to adequately perform its obligations
pursuant to this Agreement.
(e)
Headings. The section headings to this Agreement do not form a part of it, but
are for convenience only and shall not affect or limit the meaning of the paragraphs.
(f)
No Third-Party Beneficiaries. Each Party intends that this Agreement will not
benefit or create any right or cause of action in or on behalf of any person or entity other than the
Parties.

(g)
Force Majeure. No Party to this Agreement shall be liable to the other Party by
reason of any failure or delay in performance of this Agreement in accordance with its terms if such
failure or delay arises out of causes beyond the control and without the fault of such Party. Such
causes may include, but are not limited to: acts of God or of the public enemy, acts of civil or military
authority, fires, floods, epidemics, quarantine restrictions, strikes, freight embargoes, unavailability of
energy resources, riots or war, or any unusually severe weather conditions. In the event of any force
majeure occurrence, the disabled Party shall promptly and in writing advise the other Party if it is
unable to perform due to a force majeure event as well as the expected duration of such inability to
perform and any developments (or changes therein) that appear likely to affect the ability of the
disabled Party to perform any of its obligations in whole or in part.
(h)
Waivers. No waiver by either Party of any default hereunder by the other shall
operate as a waiver of any other default or of a similar default on a future occasion. No waiver of any
term or condition hereof by either Party shall be effective unless the same shall be in writing and
signed by both Parties.
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(i)
Severability. In the event that any provision of this Agreement (other than a
provision which goes to the essence of the consideration for this Agreement) is declared invalid,
unenforceable, or void, to any extent, by a court of competent jurisdiction, the remainder of this
Agreement and the application thereof shall not be affected thereby, but rather shall be enforced to
the greatest extent permitted by law.
U)
Governing Law; Venue. This Agreement and any disputes related to or arising
hereunder, whether in tort or contract, shall be construed in accordance with and governed by the
laws of the State of Texas, without regard to the law relating to conflict of laws. Any litigation arising
out of this Agreement shall be brought only in the state district or federal courts situated in Tarrant
County, Texas.

(k)
Assignment: Successors. Neither Party may assign, delegate or otherwise
transfer this Agreement or any of its rights or obligations hereunder without the prior written consent
of the other Party. Subject to the foregoing sentence, this Agreement shall be binding upon and inure
to the benefit of the Parties and each Party's respective successors and permitted assigns.
(I)
Relationship of the Parties. Neither Party is an agent of the other Party, and
nothing in this Agreement shall be construed as creating a joint venture, partnership or employment
relationship between the Parties.
(m)
Entire Agreement: Modifications. This Agreement, and any attachments or
amendments thereto, shall supersede all prior agreements, communications, representations,
understandings, either oral or written, between the Parties with respect to the specific subject matter
hereof. This Agreement, or any attachment or amendment thereto, may not be modified except as
mutually agreed to in writing, signed by an authorized representative of each Party.
(n)
Counterparts. This Agreement may be executed in two or more counterparts,
each of which shall be deemed an original but all of which together shall constitute one· and the same
Agreement and will be deemed effective on the Effective Date. The counterparts of this Agreement
and all attachments or amendments thereto may be executed and delivered by facsimile or other
electronic signature by any of the Parties to any other Party and the receiving Party may rely on the
receipt of such document so executed and delivered by facsimile or other electronic means as if the
original had been received.
[SIGNATURE
PAGEFOLLOWS.]
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IN WITNESSWHEREOF,each Party has caused this Agreement to be executed by Its duly authorized
representative effective as of the Effective Date.
TF:

EC:

THINKFINANCE,INC.

ELEVATE
CREDIT,INC.

By:

By:
Name: Kenneth E. Rees
Title: President

Name: Kenneth E. Rees
Title: President
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EXHIBIT A-1
List of EC Employees

<attached as a separate document>
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EXHIBIT A-2

List ofTF Employees

<attached as a separate document>
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EXHIBIT A-3
List ofTF Employees Performing Shared Services

<attachedas a separate document>
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EXHIBITB
Organizational Chart

<attached as a separate document>
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ExhibitD
Shared Services Agreement
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SHAREDSERVICES
AGREEMENT
by and between

TC LOANSERVICE,LLC
and

ELEVATECREDITSERVICE,LLC
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SHAREDSERVICES
AGREEMENT

This SHAREDSERVICES
AGREEMENT(this "Agreement''), is made as of this 1st day of
May, 2014 (the "Effective Date"), between TC Loan Service, LLC("TCLS"), a Delaware limited
liability company with its principal office at 4150 International Plaza, Suite 400, Fort Worth,
Texas 76109 and Elevate Credit Service, LLC("Elevate"), a Delaware limited liability company
with its principal office at 4150 International Plaza, Suite 300, Fort Worth, Texas 76109. TCLS
and Elevate may be referred to hereinafter individually as a "Party" and/or together as the
"Parties".
RECITALS
WHEREAS, Think Finance, Inc. ("TFI"), the sole member of TCLS, has decided to
distribute all of the outstanding equity interests of Elevate Credit, Inc. ("EC"), the parent entity
of Elevate, to its shareholders (the "Distribution") in accordance with the terms of that certain
Separation and Distribution, dated as of the Effective Date (the "Distribution Agreement").
WHEREAS,in order to provide for an orderly transition of services to customers, the
Parties mutually desire that TCLS continue to provide certain services to Elevate and that
Elevate provide certain services to TCLS,following the spin-off.
WHERAS, this Agreement will govern the conduct of the Parties in providing such
services.
NOW THEREFORE,in consideration of the foregoing and of the mutual covenants and
agreements contained herein and for other good and valuable consideration, the receipt and
sufficiency of which are hereby acknowledged, the Parties, intending to be legally bound, agree
as follows:
1. SERVICES.Subject to the terms and conditions of this Agreement, the Parties, acting
directly or through their Affiliates (as hereafter defined) or their respective employees
or agents, agree to share the services set forth on Attachment A (being collectively
referred to as the "Shared Services" or individually as a "Shared Service"). All Shared
Services shall be performed in a professional and workmanlike manner. For purposes of
this Agreement, "Affiliate" shall have the meaning as set forth in the Distribution
Agreement.
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2. STEERING COMMITTEE. In order to monitor, coordinate and facilitate implementation

of the terms and conditions of this Agreement, the Parties shall establish a "Steering
Committee" consisting of at least two (2) executive officers from each Party and
whereby each Party is equally represented. The Steering Committee shall meet on or
before the fifth (5th ) day of each calendar month (or more frequently if needed) during
the Term to make decisions regarding the continuation or cancellation of any portion of
the Shared Services and the pricing and/or reimbursement for such Shared Services
pursuant to Section 3.
3. PRICING.

3.1.

Fixed Price. To the extent that a cost or expense of a Shared Service is
demonstrably attributable to or for the benefit of a Party or a Party's affiliate,
such Party shall pay the actual cost or expense incurred by the Party or its
Affiliate which provided such Shared Service.

3.2.

Third-Party Invoices. If either Party receives an invoice from a third-party for a
Shared Service, the receiving Party shall submit a copy of such invoice to the
other Party within five (5) business days of receipt of the same. Payment for such
invoice will be in accordance with this Section 3. Payment for any such invoice
shall be apportioned in accordance with Section 3.3.

3.3.

Allocation Formula. To the extent that a cost or expense of a Shared Service is
not demonstrably attributable to or for the benefit of either Party, the cost per
Party for the Shared Services will be determined in accordance with the
following formula: The actual or direct cost of the Shared Service (e.g., payroll,
benefits costs, etc.) in addition to an allocation of overhead utilized for the
Shared Service, the sum of which is then multiplied by the percentage of
approximate monthly revenue attributable to each Party to the total combined
revenue for both Parties or their affiliates. In the event that this allocation
cannot be determined, the price of such Shared Service to each Party will be
determined by the Steering Committee in good faith.

4. CONFIDENTIALITY.The Parties acknowledge and agree that their respective obligations

of confidentiality are governed by the NOA and they expressly ratify and confirm their
obligations to comply with the data privacy and security requirements thereof as well as
data privacy requirements of applicable laws and regulations. As used herein, "NOA"
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means the Mutual Non-Disclosure Agreement dated as of the date hereof, between TF
and EC,which NDA binds all subsidiaries of each of them.
5. RECORDSRETENTION.Each Party agrees to retain pertinent business records pursuant

to its respective records retention policy.
6. COMPLIANCEWITH LAWSAND REGULATIONS.
The Parties agree that they will, at their

own cost and expense, comply with, or cause to be complied with, all laws, rules,
regulations and other governmental requirements which may be applicable to its
performance of the Shared Services.
7. TERM. The term of this Agreement ("Term") shall commence on the Effective Date and

continue in full force and effect for a period of six (6) calendar months or until all Shared
Services have been terminated, whichever occurs first. The Parties may agree to extend
this Agreement or any Shared Service hereunder for thirty (30) day increments by
written agreement.
8. TERMINATION;EFFECTOF TERMINATION.

8.1.

Termination Due to Breach or Default.

8.1.1. Either Party may terminate this Agreement at any time for cause, in the
event that the other Party has breached any of the material provisions
contained herein, by the non-breaching Party giving ten (10) days' prior
written notice to the Party committing the breach, which such notice shall
set forth a description of the breach. If the breach is cured to the reasonable
satisfaction of the non-breaching Party, within the above-mentioned ten (10)
day period, the non-breaching Party shall provide notice to the other Party of
its satisfaction with the cure and this Agreement shall continue in effect in
accordance with its terms as if no breach had occurred.
8.1.2. In the event that either Party shall: (i) cease conducting business in the
normal course; (ii) become insolvent; (iii) admit in writing its inability to meet
its debts generally as they become due; (iv) make a general assignment for
the benefit of creditors; (v) suffer or permit the appointment of a receiver,
trustee, liquidator or conservator for its business or assets; (vi) avail itself of,
or become subject to, any proceeding under the Federal Bankruptcy Act or
any other statute of any state relating to insolvency or the protection of
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rights of creditors; or (vii} proceedings are commenced for the dissolution,
winding-up or liquidation of either Party, then, at the option of the other
Party, this Agreement shall terminate immediately.

8.1.3. Effect of Termination. Upon the effective date of termination of this
Agreement, all legal obligations, rights and duties arising out of this
Agreement shall terminate except for such legal obligations, rights, and
duties that accrued prior to the effective date of the termination and except
as otherwise provided in this Agreement. If either or both of the Parties
terminate this Agreement or any portion of the Shared Services hereunder,
each Party shall use commercially reasonable efforts to provide assistanceto
the other Party in the transitioning of such Shared Service even after the
effective date of the termination of this Agreement.
9. REPRESENTATIONS
AND WARRANTIES.Each Party represents and warrants to the other

Party that as of the Effective Date, such Party: (i} is a limited liability company in full
force and effect under the laws of the state of Delaware and has full power and
authority to execute, deliver and perform this Agreement; and

(ii} the execution,
delivery, and performance of this Agreement has been duly authorized by all necessary
action and does not violate or conflict with its organizational documents or any material
agreement to which its assetsare bound.
10. INDEMNIFICATION.Each Party shall be liable for its own acts to the extent provided by

law and hereby agrees to indemnify, hold harmless and defend the other Party, its
affiliates, officers, and employees against any and all liability, loss, cost, damage,
expense, claim or action, including reasonable attorney's fees which the other Party
may hereafter sustain, incur, or be required to pay, arising out of or by reason of any
act or omission of such Party, its affiliates, agents, servants, or employees, in the
execution, performance or failure to adequately perform its obligations pursuant to this
Agreement.
11. ASSIGNMENT.Neither Party may assign, delegate or otherwise transfer this Agreement

or any of its rights or obligations hereunder without the prior written consent of the
other Party.
12. NOTICES.Notice shall be given to the other Party in writing and may be effectuated by:
(i} US Mail, certified or return receipt requested; (ii) Facsimile; or (iii) electronic mail

using the contact information found below:
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TC Loan Service, LLC

Elevate Credit Service, LLC

Attention: Legal Department

Attention: Legal Department

4150 International Plaza,Ste. 400

4150 International Plaza,Ste. 300

Ft. Worth, Texas 76109

Ft. Worth, Texas 76109

(817) 546-2786

(817) 928-1500

(817) 546-2786 facsimile

(817) 928-1500 facsimile

ccarbone@thinkfinance.com

scutrona@elevate.com

13. DISPUTERESOLUTION

13.1.

Exchangeof Written Statements. In the event of a dispute under this Agreement,
either Party may give written notice to the other Party (pursuant to the Notice
provision in Section 12) requesting that the Steering Committee in good faith
attempt to resolve (but without any obligation to resolve) such dispute. If such
written notice is received, the Steering Committee shall discuss such written
notice and attempt to resolve the same at its next regularly scheduled meeting.
Such written notice shall sufficiently describe the exact nature of the dispute and
such Party's recommended resolution and the reason(s) why such Party feels its
recommended resolution is fair and equitable in light of the terms and spirit of
this Agreement. Such statements shall represent part of a good-faith effort to
resolve a dispute and as such, no statements prepared by a Party pursuant to
this Section 13 may be introduced as evidence or use as an admission against
interest in any arbitral or judicial resolution of such dispute.

13.2.

Determination of Steering Committee. If the Steering Committee renders an
agreed resolution on a matter in dispute, both Parties shall be bound thereby. If
the Steering Committee has not resolved the matter in dispute within five (5)
business days after the commencement or good-faith negotiations by the
Steering Committee, either Party may submit the dispute to arbitration.

13.3.

Disputes Submitted to Arbitration. Either Party may submit such dispute to
arbitration to be conducted in Tarrant County, Texas in accordance with the
American Arbitration Association Rules then in force. The number of arbitrators
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shall be three (3). Each Party shall appoint one (1) arbitrator and such Partyappointed arbitrators shall jointly designate the presiding arbitrator.

13.4.

Arbitration is Binding. The decision of a majority of the arbitrators shall be
binding upon the Parties and shall be enforceable in any court of competent
jurisdiction. Such decision and award may allocate the costs of such arbitration
to one of the Parties, equally or disproportionately.

14. MISCELLANEOUS
14.1.

Headings. The section headings to this Agreement do not form a part of it, but
are for convenience only and shall not affect or limit the meaning of the
paragraphs.

14.2.

No Third Party Beneficiaries. Each Party intends that this Agreement will not
benefit or create any right or cause of action in or on behalf of any person or
entity other than the Parties hereto.

14.3.

Force Majeure. No Party to this Agreement shall be liable to the other Party by
reason of any failure or delay in performance of this Agreement in accordance
with its terms if such failure or delay arises out of causes beyond the control and
without the fault of such Party. Such causes may include, but are not limited to:
acts of God or of the public enemy, acts of civil or military authority, fires, floods,
epidemics, quarantine restrictions, strikes, freight embargoes, unavailability of
energy resources, riots or war, or any unusually severe weather conditions. In
the event of any force majeure occurrence, the disabled Party shall promptly and
in writing advise the other Party if it is unable to perform due to a force majeure
event as well as the expected duration of such inability to perform and any
developments (or changes therein) that appear likely to affect the ability of the
disabled Party to perform any of its obligations in whole or in part.

14.4.

Waivers. No waiver by either Party of any default hereunder by the other shall
operate as a waiver of any other default or of a similar default on a future
occasion. No waiver of any term or condition hereof by either Party shall be
effective unless the same shall be in writing and signed by both Parties.
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14.5. Severability. In the event that any provision of this Agreement (other than a
provision which goes to the essence of the consideration for this Agreement) is
declared invalid, unenforceable, or void, to any extent, by a court of competent
jurisdiction, the remainder of this Agreement and the application thereof shall
not be affected thereby, but rather shall be enforced to the greatest extent
permitted by law.
14.6.

Governing Law; Venue. This Agreement and any disputes related to or arising
hereunder, whether in tort or in contract, shall be construed in accordance with
and governed by the laws of the State of Texas, without regard to the law
relating to conflict of laws. The Parties agree that any litigation arising out of this
Agreement shall be brought exclusively in the state district or federal courts
situated in Tarrant County, Texas.

14.7.

Successors. Subject to the provisions of Section 11, this Agreement shall be
binding upon and inure to the benefit of the Parties hereto and each Party's
respective successorsand permitted assigns.

14.8.

Relationship of the Parties. Neither Party is an agent of the other Party and
nothing in this Agreement shall be construed as creating a joint venture,
partnership or employment relationship between the Parties hereto.

14.9.

Entire Agreement; Modifications. This Agreement, and any attachments or
amendments thereto, shall supersede all prior agreements, communications,
representations, understandings, either oral or written, between the Parties
specifically with respect to the Shared Services hereunder. This Agreement, or
any attachment or amendment thereto, may not be modified except as mutually
agreed to in writing, signed by an authorized representative of each Party.

14.10. Survival. Notwithstanding anything herein to the contrary, the provisions of
Sections 4, 5, 8.1.3, 10, 13, and 14 shall survive any termination or expiration of
this Agreement.
14.11. Counterparts. This Agreement may be executed in two or more counterparts,
each of which shall be deemed an original but all of which together shall
constitute one and the same Agreement and will be deemed effective on the
Effective Date. The counterparts of this Agreement and all attachments or
amendments thereto may be executed and delivered by facsimile or other
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electronic signature by any of the Parties to any other Party and the receiving
Party may rely on the receipt of such document so executed and delivered by
facsimile or other electronic means as if the original had been received.
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IN WITNESSWHEREOF,and in acknowledgment that the Parties have read, understood,
and agreed to the terms and conditions contained herein, TCLSand Elevate have caused this
Shared Services Agreement to be executed as of the Effective Date by their duly authorized
representatives.

TC LOANSERVICE,LLC

ELEVATECREDITSERVICE,·
LLC

By:

By:
Martin Wong, CEO

Date:

Ken Rees, CEO

Date:
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IN WITNESSWHEREOF,and In acknowledgment that the Parties have read, understood, and
agreed to the terms and conditions contained herein, TCLSand Elevate have caused this Shared
Services Agreement to be executed as of the Effective Date by their duly authorized
representatives.

TC LOANSERVICE,
LLC

ELEVATE
CREDITSERVICE,LLC

By:

By:
Ken Rees, CEO

Martin Wong, CEO

Date:

-

Date:
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ATTACHMENT
A
DESCRIPTIONOF SHAREDSERVICES

The following is a list of the Shared Servicesexpected to be provided as of the Effective Date.
This list is subject to modification by the Steering Committee at any time during the Term.
SERVICESPROVIDED BY TCLSFOR ELEVATE:
1.

Human

Payroll and benefits administration;

Resources Services:

recruiting; time management; reporting and

performance management; and 401(k} administration.
2.

Finance

Services:

General

accounting services; general treasury services; and general financial analysis and
reporting.

3.

Facilities

Management

Services: Management of catering services; mail distribution; break room support;

management and coordination of office supplies; facilitation of janitorial services;
general receptionist duties; and location management for office furniture, equipment
and personnel.

4.

Operations Services: Technical

and procedural support for customer service; Access to testing services and updates as
well as the documentation of results; Technical writing support to assist in the timely
development and publication of communication alerts and to keep online database
accurate and current as well as assistance with Standard Operating Procedures ("SOPs");
and Infrastructure resources.
5. IT Services: Staffing consisting of Technical Operations, Data Management Services,

Archer support, NOC support, Help Desk support, and PMO; Access to Think Finance
systems, Data Canter, and platforms including Shared Drives, Sharepoint, development
systems,

development

environments,

testing

environments,

and

production

environments.
6.

Fraud and Decision Services:

Access to the PV platform; Use of file transfer infrastructure.
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SERVICES
PROVIDEDBYELEVATEFORTCLS:

1.

Operations Services:Technical
and procedural support for customer service; Access to testing services and updates as
well as the documentation of results; Technical writing support to assist in the timely
development and publication of communication alerts and to keep online database
accurate and current as well as assistance with SOPs;and Infrastructure resources.

••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••
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ExhibitE
Stockholders Agreements
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ELEV ATE CREDIT, INC.

INVESTORS' RIGHTS AGREEMENT

May 1, 2014

11936.0242741213v4
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ELEVATE CREDIT, INC.
INVESTORS' RIGHTS AGREEMENT

This Investors' Rights Agreement (this "Agreement") is made as of May 1, 2014, by and among
Elevate Credit, Inc., a Delaware corporation (the "Company"), the holders of Series A Preferred Stock
of the Company listed on Exhibit A-1 ("Series A Investors"), and the purchasers of Series B Preferred
Stock of the Company listed on Exhibit A-2 ("Series B Investors"). The Series A Investors and the
Series B Investors are sometimes, individually, referred to as an "Investor" and, collectively, as the
"Investors." Unless otherwise defined herein, capitalized terms used in this Agreement have the
meanings ascribed to them in Section 1.
Recital

A.
In connection with the distribution of the Series A Preferred Stock and Series B Preferred Stock
of the Company as provided in that certain Separation and Distribution Agreement, dated even date
herewith ("Distribution Agreement"), the Investors and the Company mutually wish to enter into this
Agreement.
NOW, THEREFORE, in consideration of the forgoing and the mutual promises and covenants set
forth herein, and other consideration, the receipt and adequacy of which is hereby acknowledged, the
parties agree as follows:
Section 1
Definitions

1.1
Certain Definitions. As used in this Agreement, the following terms shall have the
meanings set forth below:
(a)

"Board" shall mean the Board of Directors of the Company.

"Commission" shall mean the Securities and Exchange Commission or any
(b)
other federal agency at the time administering the Securities Act.

(c)

"Common Stock" means the Common Stock of the Company.

"Conversion Stock" shall mean shares of Common Stock issued upon
(d)
conversion of the Series A Preferred Stock or Series B Preferred Stock.

(e)
"Exchange Act" shall mean the Securities Exchange Act of 1934, as amended,
or any similar successor federal statute and the rules and regulations thereunder, all as the same shall be
in effect from time to time.
(f)
"Holder" shall mean any Investor who holds Registrable Securities and any
holder of Registrable Securities to whom the registration rights conferred by this Agreement have been
duly and validly transferred in accordance with Section 2.12.

(g)

"Indemnified Party" shall have the meaning set forth in Section 2.6(c).

(h)

"Indemnifying Party" shall have the meaning set forth in Section 2.6(c).-

(i)

"Initial Public Offering" shall mean the closing of the Company's first firm
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commitment underwritten public offering of Common Stock registered under the Securities Act.
G)
"Initiating Holders" shall mean any Holder or Holders who in the aggregate
hold not less than forty percent (40%) of the outstanding Registrable Securities.

(k)

"Major Holders" shall have the meaning set forth in Section 3.1.

(I)

''New Securities" shall have the meaning set forth in Section 4.1(a).

(m)
"Qualified IPO" shall mean the closing of a firm commitment underwritten
initial public offering pursuant to an effective registration statement filed under the Securities, covering
the offer and sale of Common Stock, provided that the offering price per share is not less than $26.76
(as adjusted for stock splits, combinations, reorganizations, recapitalizations and the like) and the
aggregate gross proceeds to the Corporation are not less than $25 million.
''Registrable Securities" shall mean (i) Conversion Stock, (ii) any other shares
(n)
of the Company's capital stock acquired by the Investors or their assignees (as applicable) pursuant to
the exercise of the right of first refusal granted under that certain Right of First Refusal and Co-Sale
Agreement dated as of the date hereof, as amended from time to time, or pursuant to the exercise of the
rights set forth in Section 4.1, and (iii) any Common Stock issued as (or issuable upon the conversion or
exercise of any warrant, right or other security that is issued as) a dividend or other distribution with
respect to, or in exchange for, or in replacement of, the shares referenced in (i) and (ii) above; provided,
however, that Registrable Securities shall not include any shares of Common Stock described in clauses
(i)-(iii) above which have previously been registered or which have been sold to the public either
pursuant to a registration stateme!}t or Rule 144, or which· have been sold in a private transaction in
which the transferor's rights under this Agreement are not validly assigned in accordance with this
Agreement.

(o)
The terms "register," "registered" and "registration" shall refer to a
registration effected by preparing and filing a registration statement in compliance with the Securities
Act and applicable rules and regulations thereunder, and the declaration or ordering of the effectiveness
of such registration statement.
(p)
''Registration Expenses" shall mean all expenses incurred in effecting any
registration pursuant to this Agreement, including, without limitation, all registration, qualification, and
filing fees, printing expenses, escrow fees, fees and disbursements of counsel for the Company and one
special counsel for the Holders, blue sky fees and expenses, and expenses of any regular or special
audits incident to or required by any such registration, but shall not include Selling Expenses, fees and
disbursements of other counsel for the Holders and the .compensation of regular employees of the
Company, which shall be paid in any event by the Company.
(q)
''Restricted Securities" shall mean any Registrable Securities required to bear
the first legend set forth in Section 2.8(c).
(r)
''Rule 144" shall mean Rule 144 as promulgated by the Commission under the
Securities Act, as such Rule may be amended from time to time, or any similar successor rule that may
be promulgated by the Commission.
"Rule 145" shall mean Rule 145 as promulgated by the Commission under the
(s)
Securities Act, as such Rule may be amended from time to time, or any similar successor rule that may
be promulgated by the Commission
11936.0242741213v4
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(t)
''Rule 415" shall mean Rule 415 as promulgated by the Commission under the
Securities Act, as such Rule may be amended from time to time, or any similar successor rule that may
be promulgated by the Commission.
"Securities Act'' shall mean the Securities Act of 1933, as amended, or any
(u)
similar successor federal statute and the rules and regulations thereunder, all as the same shall be in
effect from time to time.
"Selling Expenses" shall mean all underwriting discounts, selling commissions
(v)
and stock transfer taxes applicable to the sale of Registrable Securities and fees and disbursements of
counsel for any Holder (other than the fees and disbursements of one special counsel to the Holders
included in Registration Expenses).

(w)
of the Company.

"Series A Preferred Stock" shall mean the shares of Series A Preferred Stock

(x)

"Series B Preferred Stock" shall mean the shares of Series B Preferred Stock of

(y)

"Shares" shall mean shares of Series A Preferred Stock and/or Series B

the Company.
Preferred Stock.
(z)

"TCV Entities" means TCV V, L.P. and TCV Member Fund, L.P.

(aa)
"Withdrawn Registration" shall mean a forfeited demand registration under
Section 2.1 in accordance with the terms and conditions of Section 2.4.
Section 2
Registration Rights

2.1

Request for Registration.

(a)
Request for Registration. Subject to the conditions set forth in this Section 2.1,
if the Company shall receive from Initiating Holders a written request signed by such Initiating Holders
that the Company effect any registration with respect to all or a part of the Registrable Securities (such
request shall state the number of shares of Registrable Securities to be disposed of by such Initiating
Holders), the Company will:
(i)

promptly give written notice of the proposed registration to all other

Holders; and
(ii)
as soon as practicable, file and use its commercially reasonable efforts to
effect such registration (including, without limitation, filing post-effective amendments, appropriate
qualifications under applicable blue sky or other state securities laws, and appropriate compliance with
the Securities Act) and to permit or facilitate the sale and distribution of all or such portion of such
Registrable Securities as are specified in such request, together with all or such portion of the
Registrable Securities of any Holder or Holders joining in such request as are specified in a written
request received by the Company within twenty (20) days after such written notice from the Company is
mailed or delivered.
(b)

Limitations on Requested Registration. The Company shall not be obligated to
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effect, or to take any action to effect, any such registration pursuant to this Section 2.1:

(i)
Prior to the earlier of (A) April 30, 2018 or (B) one hundred eighty (180)
days following the effective date of the first registration statement filed by the Company covering an
underwritten offering of any of its securities to the general public;
(ii)
If the Initiating Holders, together with the holders of any other securities
of the Company entitled to inclusion in such registration statement, propose to sell Registrable
Securities and such other securities (if any) and the aggregate proceeds of such offering (after deduction
for underwriter's discounts and expenses related to the issuance) are less than $5,000,000;

(iii)
In any particular jurisdiction in which the Company would be required to
execute a general consent to service of process in effecting such registration, qualification, or
compliance, unless the Company is already subject to service in such jurisdiction and except as may be
required by the Securities Act;
(iv)
After the Company has initiated two such registrations pursuant to this
Section 2.1 (counting for these purposes only (x) registrations which have been declared or ordered
effective and pursuant to which securities have been sold, and (y) Withdrawn Registrations;
(v)
During the period starting with the date sixty (60) days prior to the
Company's good faith estimate of the date of :filing of, and ending on a date one hundred eighty (180)
days after the effective date of, a Company-initiated registration; provided that the Company is actively
employing in good faith commercially reasonable efforts to cause such registration statement to become
effective; or

If the Initiating Holders propose to dispose of shares of Registrable
(vi)
Securities which may be immediately registered on Form S-3 pursuant to a request made under
Section 2.3.
(c)
Deferral. If (i) in the good faith judgment of the Board, the filing of a
registration statement covering the Registrable Securities would be materially detrimental to the
Company and the Board concludes, as a result, that it is in the best interests of the Company to defer the
filing of such registration statement at such time, and (ii) the Company shall furnish to such Holders a
certificate signed by the President of the Company stating that in the good faith judgment of the Board,
it would be materially detrimental to the Company for such registration statement to be filed in the near
future and that it is, therefore, in the best interests of the Company to defer the filing of such registration
statement, then (in addition to the limitations set forth in Section 2.l(b)(v)) the Company shall have the
right to defer such filing for a period of not more than ninety (90) days after receipt of the request of the
Initiating Holders, and, provided further, that the Company shall not defer its obligation in this manner
more than once in any twelve-month period; and provided further, that the Company shall not register
any securities for the account of itself or any other stockholder during such 90-day period (other than
registrations relating solely to the sale of securities of participants in Company stock plans or a
registration relating to a corporate reorganization or transaction under Rule 145 of the Securities Act).
(d)
Underwriting. The right of any Holder to include all or any portion of its
Registrable Securities in a registration pursuant to this Section 2.1 shall be conditioned upon such
Holder's participation in an underwriting and the inclusion of such Holder's Registrable Securities to the
extent provided herein. The Company shall (together with all Holders proposing to distribute their
securities through such underwriting) enter into an underwriting agreement in customary form with the
11936.0242741213v4
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representative of the underwriter or underwriters selected for such underwriting by a majority in interest
of the Initiating Holders, which underwriters are reasonably acceptable to the Company.
Notwithstanding any other provision of this Section 2.1, if the underwriters advise the Initiating Holders
in writing that marketing factors require a limitation on the number of shares to be underwritten, the
number of Registrable Securities that may be so included shall be allocated among all Holders
requesting to include Registrable Securities in such registration statement based on the pro rata
percentage of Registrable Securities held by such Holders, assuming conversion. In no event shall the
number of Registrable Securities underwritten in such registration be limited unless and until all shares
held by persons other than Holders, including the Company, are completely excluded from such
offering.
(e)
Exclusion. If a person who has requested inclusion in such registration as
provided above does not agree to the terms of any such underwriting, then such person shall be excluded
therefrom by written notice from the Company, the underwriter or the Initiating Holders. The securities
so excluded shall also be withdrawn from registration. Any Registrable Securities or other securities
excluded or withdrawn from such underwriting shall also be withdrawn from such registration. If shares
are so withdrawn from the registration and if the number of shares to be included in such registration
was previously reduced as a result of marketing factors pursuant to this Section 2.l(e), then the
Company shall then offer to all Holders who have retained rights to include securities in the registration
the right to include additional Registrable Securities in the registration in an aggregate amount equal to
the number of shares so withdrawn, with such shares to be allocated among such Holders requesting
additional inclusion, as set forth above; provided, however, that such allocation shall not operate to
reduce the aggregate number of Registrable Securities to be included in such registration, if any Holder
does not request inclusion of the maximum number of shares of Registrable Securities allocated to it
pursuant to its pro rata allocation, in which case the remaining portion of its allocation shall be
reallocated among those requesting Holders whose allocations did not satisfy their initial requests, pro
rata, on the basis of the number of shares of Registrable Securities held by such Holders assuming
conversion, and this procedure shall be repeated until all of the shares of Registrable Securities which
may be included in the registration on behalf of the Holders have been so allocated.
2.2

Company Registration.

(a)
Company Registration. If the Company shall determine to register any of its
securities either for its own account or the account of a security holder or holders, other than a
registration pursuant to Section 2.1 or 2.3, a registration relating solely to employee benefit plans, a
registration relating to the offer and sale of debt securities, a registration relating to a corporate
reorganization or other Rule 145 transaction, or a registration on any registration form that does not
permit secondary sales, the Company will:
(i)

promptly give written notice of the proposed registration to all Holders;

and
(ii)
use its commercially reasonable efforts to include in such registration
(and any related qualification under blue sky laws or other compliance), except as set forth in
Section 2.2(b), and in any underwriting involved therein, all of such Registrable Securities as are
specified in a written request or requests made by any Holder or Holders received by the Company
within twenty (20) days after such written notice from the Company is mailed or delivered. Such
written request may specify all or a part of a Holder's Registrable Securities.
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(b)
Underwriting. If the registration of which the Company gives notice is for a
registered public offering involving an underwriting, the Company shall so advise the Holders as a part
of the written notice given pursuant to Section 2.2(a)(i). In such event, the right of any Holder to
registration pursuant to this Section 2.2 shall be conditioned upon such Holder's participation in such
underwriting and the inclusion of such Holder's Registrable Securities in the underwriting to the extent
provided herein. All Holders proposing to distribute their securities through such underwriting shall
(together with the Company and the other holders of securities of the Company with registration rights
to participate therein distributing their securities through such underwriting) enter into an underwriting
agreement in customary form with the representative of the underwriter or underwriters selected by the
Company.
Notwithstanding any other provision of this Section 2.2, if the underwriters advise the Company
in writing that marketing factors require a limitation on the number of shares to be underwritten, the
underwriters may (subject to the limitations set forth below) limit the number of Registrable Securities
to be included in, the registration and underwriting. Notwithstanding the foregoing, in no event will
shares of any other selling stockholders (excluding shares registered for the account of the Company),
which would reduce the number of Registrable Securities that may be included by the Holders, be
included in such registration without the written consent of Holders of not less than a majority of the
Registrable Securities proposed to be sold in the offering. In the event that the underwriters determine
that less than all of the Registrable Securities requested to be registered can be included in such offering,
then the Registrable Securities that are included in such offering shall be apportioned pro rata among the
selling Holders based on the number of Registrable Securities held by all selling Holders or in such
other proportions as shall mutually be agreed to by all such selling Holders. Notwithstanding the
foregoing, no such reduction shall reduce the value of the Registrable Securities of the Holders included
in such registration below twenty-five percent (25%) of the total value of securities included in such
registration, unless such offering is the Company's Initial Public Offering and such registration does not
include shares of any other selling stockholders (excluding shares registered for the account of the
Company), in which event any or all of the Registrable Securities of the Holders may be excluded.
If a person who has requested inclusion in such registration as provided above does not agree to
the terms of any such underwriting, such person shall also be excluded therefrom by written notice from
the Company or the underwriter. The Registrable Securities or other securities so excluded shall also be
withdrawn from such registration. Any Registrable Securities or other securities excluded or withdrawn
from such underwriting shall be withdrawn from such registration. If shares are so withdrawn from the
registration and if the number of shares of Registrable Securities to be included in such registration was
previously reduced as a result of marketing factors pursuant to Section 2.2(b ), the Company shall then
offer to all persons who have retained the right to include securities in the registration the right to
include additional securities in the registration in an aggregate amount equal to the number of shares so
withdrawn, with such shares to be allocated among the persons requesting additional inclusion, in the
manner set forth above.
(c)
Right to Terminate Registration. The Company shall have the right to terminate
or withdraw any registration initiated by it under this Section 2.2 prior to the effectiveness of such
registration whether or not any Holder has elected to include securities in such registration.
2.3

Registration on Form S-3.

(a)
Request for Form S-3 Registration. After the Initial Public Offering, the
Company shall use its commercially reasonable efforts to qualify for registration on Form S-3 or any
comparable or successor form or forms. After the Company has qualified for the use of Form S-3, in
11936.0242741213v4

6

SEQ-VT0000156

Case 3:20-cv-00632-MHL Document 5-14 Filed 09/15/20 Page 156 of 199 PageID# 792

addition to the rights contained in the foregoing provisions of Section 2 and subject to the conditions set
forth in this Section 2.3, if the Company shall receive from a Holder or Holders of Registrable
Securities a written request that the Company effect any registration on Form S-3 or any similar short
form registration statement with respect to all or part of the Registrable Securities (such request shall
state the number of shares of Registrable Securities to be disposed of and the intended methods of
disposition of such shares by such Holder or Holders), then the Company will take all such action with
respect to such Registrable Securities as required by Section 2.l(a)(i) and (ii).
(b)
Limitations on Form S-3 Registration. The Company shall not be obligated to
effect, or take any action to effect, any such registration pursuant to this Section 2.3:
(i)

In the circumstances described in either Sections 2.l(b)(i), 2.l(b)(iii) or

2.l(b)(v);
(ii)
If the Holders, together with the holders of any other securities of the
Company entitled to inclusion in such registration, propose to sell Registrable Securities and such other
securities (if any) on Form S-3 at an aggregate price to the public ofless than $1,000,000; or
(iii)
If, in a given twelve-month period, the Company has effected two (2)
such registrations in such period.
(c)
Deferral.
pursuant to this Section 2.3.

The provisions of Section 2.l(c) shall apply to any registration

(d)
Underwriting. If the Holders of Registrable Securities requesting registration
under this Section 2.3 intend to distribute the Registrable Securities covered by their request by means
of an underwriting, the provisions of Sections 2.l(e) shall apply to such registration. Notwithstanding
anything contained herein to the contrary, registrations effected pursuant to this Section 2.3 shall not be
counted as requests for registration or registrations effected pursuant to Section 2.1.
2.4
Expenses of Registration. All Registration Expenses incurred in connection with
registrations pursuant to Sections 2.1, 2.2 and 2.3 shall be borne by the Company; provided, however,
that the Company shall not be required to pay for any expenses of any registration proceeding begun
pursuant to Sections 2.1 and 2.3 if the registration request is subsequently withdrawn at the request of
the Holders of a majority of the Registrable Securities to be registered or because a sufficient number of
Holders shall have withdrawn so that the minimum offering conditions set forth in Sections 2.1 and 2.3
are no longer satisfied (in which case all participating Holders shall bear such expenses pro rata among
each other based on the number of Registrable Securities requested to be so registered), unless the
Holders of a majority of the Registrable Securities agree to forfeit their right to a demand registration
pursuant to Section 2.1: provided, however, in the event that a withdrawal by the Holders is based upon
material adverse information relating to the Company that is different from the information known or
available (upon request from the Company or otherwise) to the Holders requesting registration at the
time of their request for registration under Section 2.1, such registration shall not be treated as a counted
registration for purposes of Section 2.1 hereof, even though the Holders do not bear the Registration
Expenses for such registration. All Selling Expenses relating to securities registered on behalf of the
Holders shall be borne by the holders of securities included in such registration pro rata among each
other on the basis of the number of Registrable Securities so registered.
2.5
Registration Procedures. In the case of each registration effected by the Company
pursuant to Section 2, the Company will keep each Holder advised in writing as to the initiation of each
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registration and as to the completion thereof. At its expense, the Company will use its commercially
reasonable efforts to:
(a)
Keep such registration effective for a period of ending on the earlier of the date
which is ninety (90) days from the effective date of the registration statement or such time as the Holder
or Holders have completed the distribution described in the registration statement relating thereto;
provided, however, that (i) such 90 day period shall be extended for a period of time equal to the period
the Holder(s) refrain from selling any securities included in such registration at the request of an
underwriter of Common Stock (or other securities) of the Company and (ii) in the case of any
registration of Registrable Securities on Form S-3 which are intended to be offered on a continuous or
delayed basis, such 90 day period shall be extended, if necessary, to keep the registration statement
effective until the earlier of (A) such time as all such Registrable Securities registered on such
registration statement are sold or (B) all such Registrable Securities on such registration statement may
be sold in any three month period pursuant to Rule 144;
(b)
Prepare and file with the Commission such amendments and supplements to
such registration statement and the prospectus used in connection with such registration statement as
may be necessary to comply with the provisions of the Securities Act with respect to the disposition of
all securities covered by such registration statement for the period set forth in subsection (a) above;
(c)
Furnish such number of prospectuses, including any preliminary prospectuses,
and other documents incident thereto, including any amendment of or supplement to the prospectus, as a
Holder from time to time may reasonably request;
(d)
Use its reasonable best efforts to register and qualify the securities covered by
such registration statement under such other securities or Blue Sky laws of such jurisdiction as shall be
reasonably requested by the Holders; provided, that the Company shall not be required in connection
therewith or as a condition thereto to qualify to do business or to file a general consent to service of
process in any such states or jurisdictions;
(e)
Notify each seller of Registrable Securities covered by such registration
statement at any time when a prospectus relating thereto is required to be delivered under the Securities
Act of the happening of any event as a result of which the prospectus included in such registration
statement, as then in effect, includes an untrue statement of a material fact or omits to state a material
fact required to be stated therein or necessary to make the statements therein not misleading or
incomplete in light of the circumstances then existing, and following such notification promptly prepare
and furnish to such seller a reasonable number of copies of a supplement to or an amendment of such
prospectus as may be necessary so that, as thereafter delivered to the purchasers of such shares, such
prospectus shall not include an untrue statement of a material fact or omit to state a material fact
required to be stated therein or necessary to make the statements therein not misleading or incomplete in
light of the circumstances then existing;
(f)
Use its commercially reasonable efforts to furnish, on the date that such
Registrable Securities are delivered to the underwriters for sale, if such securities are being sold through
underwriters, (i) an opinion, dated as of such date, of the counsel representing the Company for the
purposes of such registration, in form and substance as is customarily given to underwriters in an
underwritten public offering, addressed to the underwriters, if any, and reasonably satisfactory to a
majority in interest of the Holders requesting registration of Registrable Securities and (ii) a "comfort''
letter dated as of such date, from the independent certified public accountants of the Company, in form

11936.0242741213v4

8

SEQ-VT0000158

Case 3:20-cv-00632-MHL Document 5-14 Filed 09/15/20 Page 158 of 199 PageID# 794

and substance as is customarily given by independent certified public accountants to underwriters in an
underwritten public offering, addressed to the underwriters;
(g)
Provide a transfer agent and registrar for all Registrable Securities registered
pursuant to such registration statement and a CUSIP number for all such Registrable Securities, in each
case not later than the effective date of such registration;
(h)
Otherwise use its commercially reasonable efforts to comply with all applicable
rules and regulations of the Commission, and make available to its security holders, as soon as
reasonably practicable, an earnings statement covering the period of at least twelve months, but not
more than eighteen months, beginning with the first month after the effective date of the Registration
Statement, which earnings statement shall satisfy the provisions of Section 1l(a) of the Securities Act;
(i)
Cause all such Registrable Securities registered pursuant hereunder to be listed
on each securities exchange on which similar securities issued by the Company are then listed; and
In connection with any underwritten offering pursuant to a registration statement
G)
filed pursuant to Section 2.1, enter into an underwriting agreement in form reasonably necessary to
effect the offer and sale of Common Stock, provided such underwriting agreement contains reasonable
and customary provisions, and provided further, that each Holder participating in such underwriting
shall also enter into and perform its obligations under such an agreement.

2.6

Indemnification.

(a)
To the extent permitted by law, the Company will indemnify and hold harmless
each Holder, each of its officers, directors and partners, legal counsel, and accountants and each person·
controlling such Holder within the meaning of Section 15 of the Securities Act, with respect to which
registration, qualification, or compliance has been effected pursuant to this Section 2, and each
underwriter, if any, and each person who controls within the meaning of Section 15 of the Securities Act
any underwriter, against all expenses, claims, losses, damages, and liabilities (or actions, proceedings, or
settlements in respect thereof) arising out of or based on: (i) any untrue statement (or alleged untrue
statement) of a material fact contained or incorporated by reference in any prospectus, offering circular,
or other document (including any related registration statement, notification, or the like) incident to any
such registration, qualification, or compliance, (ii) any omission (or alleged omission) to state therein a
material fact required to be stated therein or necessary to make the statements therein not misleading, or
(iii) any violation (or alleged violation) by the Company of the Securities Act, any state securities laws
or any rule or regulation thereunder applicable to the Company and relating to action or inaction
required of the Company in connection with any offering covered by such registration, qualification, or
compliance, and the Company will reimburse each such Holder, each of its officers, directors, partners,
legal counsel, and accountants and each person controlling such Holder, each such underwriter, and
each person who controls any such underwriter, for any legal and any other expenses reasonably
incurred in connection with investigating and defending or settling any such claim., loss, damage,
liability, or action; provided that the Company will not be liable in any such case to the extent that any
such claim, loss, damage, liability, or action arises out of or is based on any untrue statement or
omission based upon written information furnished to the Company by such Holder, any of such
Holder's officers, directors, partners, legal counsel or accountants, any person controlling such Holder,
such underwriter or any person who controls any such underwriter and stated to be specifically for use
therein; and provided, further that, the indemnity agreement contained in this Section 2.6(a) shall not
apply to amounts paid in settlement of any such loss, claim, damage, liability, or action if such
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settlement is effected without the consent of the Company (which consent shall not be unreasonably
withheld).
(b)
To the extent permitted by law, each Holder will, if Registrable Securities held
by such Holder are included in the securities as to which such registration, qualification, or compliance
is being effected, indemnify and hold harmless the Company, each of its directors, officers, partners,
legal counsel, and accountants and each underwriter, if any, of the Company's securities covered by
such a registration statement, each person who controls the Company or such underwriter within the
meaning of Section 15 of the Securities Act, each other such Holder, and each of their officers,
directors, and partners, and each person controlling such Holder, against all claims, losses, damages and
liabilities (or actions in respect thereof) arising out of or based on: (i) any untrue statement (or alleged
untrue statement) of a material fact contained or incorporated by reference in any such registration
statement, prospectus, offering circular, or other document, or (ii) any omission (or alleged omission) to
state therein a material fact required to be stated therein or necessary to make the statements therein not
misleading, and will reimburse the Company and such Holders, directors, officers, partners, legal
counsel, and accountants, persons, underwriters, or control persons for any legal or any other expenses
reasonably incurred in connection with investigating or defending any such claim, loss, damage,
liability, or action, in each case to the extent, but only to the extent, that such untrue statement (or
alleged untrue statement) or omission (or alleged omission) is made in such registration statement,
prospectus, offering circular, or other document in reliance upon and in conformity with written
information furnished to the Company by such Holder and stated to be specifically for use therein;
provided, however, that the obligations of such Holder hereunder shall not apply to amounts paid in
settlement of any such claims, losses, damages, or liabilities (or actions in respect thereof) if such
settlement is effected without the consent of such Holder (which consent shall not be unreasonably
withheld); and provided that in no event shall any indemnity under this Section 2.6 (together with
amounts paid in contribution pursuant to Section 2.6(d)) exceed the net proceeds from the offering
received by such Holder.
(c)
Each party entitled to indemnification under this Section 2.6 (the "Indemnified
Party") shall give notice to the party required to provide indemnification (the "Indemnifying Party")
promptly after such Indemnified Party has actual knowledge of any claim as to which indemnity may be
sought, and shall permit the Indemnifying Party to assume the defense of such claim or any litigation
resulting therefrom; provided that counsel for the Indemnifying Party, who shall conduct the defense of
such claim or any litigation resulting therefrom, shall be approved by the Indemnified Party (whose
approval shall not be unreasonably withheld), and the Indemnified Party may participate in such defense
at such party's expense; and provided further that the failure of any Indemnified Party to give notice as
provided herein shall not relieve the Indemnifying Party of its obligations under this Section 2.6, to the
extent such failure is not prejudicial. No Indemnifying Party, in the defense of any such claim or
litigation, shall, except with the consent of each Indemnified Party, consent to entry of any judgment or
enter into any settlement that does not include as an unconditional term thereof the giving by the
claimant or plaintiff to such Indemnified Party of a release from all liability in respect to such claim or
litigation. Each Indemnified Party shall furnish such information regarding itself or the claim in
question as an Indemnifying Party may reasonably request in writing and as shall be reasonably required
in connection with defense of such claim and litigation resulting therefrom.
(d)
If the indemnification provided for in this Section 2.6 is held by a court of
competent jurisdiction to be unavailable to an Indemnified Party with respect to any loss, liability,
claim, damage, or expense referred to herein, then the Indemnifying Party, in lieu of indemnifying such
Indemnified Party hereunder, shall contribute to the amount paid or payable by such Indemnified Party
as a result of such loss, liability, claim, damage, or expense in such proportion as is appropriate to reflect
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the relative fault of the Indemnifying Party on the one hand and of the Indemnified Party on the other in
connection with the statements or omissions that resulted in such loss, liability, claim, damage, or
expense as well as any other relevant equitable considerations. The relative fault of the Indemnifying
Party and of the Indemnified Party shall be determined by reference to, among other things, whether the
untrue or alleged untrue statement of a material fact or the omission to state a material fact relates to
information supplied by the Indemnifying Party or by the Indemnified Party and the parties' relative
intent, knowledge, access to information, and opportunity to correct or prevent such statement or
omission. Notwithstanding the foregoing, in no event shall a Holder contribute an amount pursuant to
this Section 2(d) (together with any amounts paid pursuant to Section 2.6(b)) in excess of the net
proceeds received by such Holder in such applicable offering.
(e)
Notwithstanding the foregoing, to the extent that the prov1s10ns on
indemnification and contribution contained in the underwriting agreement entered into in connection
with the underwritten public offering are in conflict with the foregoing provisions, the provisions in the
underwriting agreement shall control.

2.1
Information by Holder. Each Holder of Registrable Securities shall furnish to the
Company such information regarding such Holder and the distribution proposed by such Holder as the
Company may reasonably request in writing and as shall be reasonably required in connection with any
registration, qualification, or compliance referred to in this Section 2.
2.8

Restrictions on Transfer.

(a)
The holder of each certificate representing Registrable Securities by acceptance
thereof agrees to comply in all respects with the provisions of this Section 2.8. Each Holder agrees not
to make any sale, assignment, transfer, pledge or other disposition of all or any portion of the Restricted
Securities, or any beneficial interest therein, unless and until (x) the transferee thereof has agreed in
writing for the benefit of the Company to take and hold such Restricted Securities subject to, and to be
bound by, the terms and conditions set forth in this Agreement, including, without limitation, this
Section 2.8 and Section 2.10, except for transfers permitted under Section 2.8(b):
(i)
There is then in effect a registration statement under the Securities Act
covering such proposed disposition and such disposition is made in accordance with such registration
statement; or
(ii)
Such Holder shall have given prior written notice to the Company of
such Holder's intention to make such disposition and shall have furnished the Company with a detailed
description of the manner and circumstances of the proposed disposition, and, such disposition will not
require registration of such Restricted Securities under the Securities Act. It is agreed that the Company
will not require opinions of counsel for transactions. made pursuant to Rule 144 except in unusual
circumstances.

(b)
Permitted transfers include (i) a transfer not involving a change in beneficial
ownership, or (ii) in transactions involving the distribution without consideration of Restricted
Securities by any Holder to (x) a parent, subsidiary or other affiliate of, or entity under common
investment management with, such Holder, or (y) any of its partners, members or other equity owners,
or retired partners, retired members or other equity owners, or to the estate of any of its partners,
members or other equity owners or retired partners, retired members or other equity owners, or (iii)
transfers in compliance with Rule 144, as long as the Company is furnished with satisfactory evidence
of compliance with such Rule: provided. in each case, that the Holder thereof shall give written notice to
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the Company of such Holder's intention to effect such disposition and shall have furnished the
Company with a detailed description of the manner and circumstances of the proposed disposition.
(c)
Each certificate representing Registrable Securities shall (unless otherwise
permitted by the provisions of this Agreement) be stamped or otherwise imprinted with a legend
substantially similar to the following (in addition to any legend required under applicable state securities
laws):
THE SECURITIES REPRESENTED HEREBY HA VE NOT BEEN REGISTERED
UNDER THE SECURITIES ACT OF 1933, AS AMENDED (THE "ACT"), OR UNDER
THE SECURITIES LAWS OF CERTAIN STATES. THESE SECURITIES MAY NOT BE
OFFERED,
SOLD
OR
OTHERWISE
TRANSFERRED,
PLEDGED
OR
HYPOTHECATED EXCEPT AS PERMITTED UNDER THE ACT AND APPLICABLE
STATE SECURITIES LAWS PURSUANT TO REGISTRATION OR AN EXEMPTION
THEREFROM. THE ISSUER OF THESE SECURITIES MAY REQUIRE AN OPINION
OF COUNSEL SATISFACTORY TO THE ISSUER THAT SUCH OFFER, SALE OR
TRANSFER, PLEDGE OR HYPOTHECATION OTHERWISE COMPLIES WITH THE
ACT AND ANY APPLICABLE STATE SECURITIES LAWS.
THE SHARES REPRESENTED BY THIS CERTIFICATE ARE SUBJECT TO
RESTRICTIONS ON TRANSFERABILITY AND RESALE, INCLUDING A LOCK-UP
PERIOD OF UP TO 180 DAYS IN THE EVENT OF A PUBLIC OFFERING, AS SET
FORTH IN AN INVESTOR RIGHTS AGREEMENT, AND VOTING RESTRICTIONS
AS SET FORTH IN A VOTING AGREEMENT AMONG THE COMPANY AND THE
ORIGINAL HOLDERS OF THESE SHARES, A COPY OF WHICH MAY BE
OBTAINED AT THE PRINCIPAL OFFICE OF THE COMPANY.

The Holders consent to the Company making a notation on its records and giving instructions to any
transfer agent of the Restricted Securities in order to implement the restrictions on transfer established in
this Section 2.8.
(d)
The first legend referring to federal and state securities laws identified in
Section 2.8(c) stamped on a certificate evidencing the Restricted Securities and the stock transfer
instructions and record notations with respect to such Restricted Securities shall be removed and the
Company shall issue a certificate without such legend to the holder of such Restricted Securities if (i)
such securities are registered under the Securities Act, or (ii) such holder provides the Company with an
opinion of counsel reasonably acceptable to the Company to the effect that a public sale or transfer of
such securities may be made without registration under the Securities Act, or (iii) such holder provides
the Company with reasonable assurances that such securities can be sold in compliance with Rule 144.
(e)
No Investor shall assign, transfer or delegate any of the Registrable Securities or
any of its rights, duties or obligations hereunder to any entity primarily engaged in the business of
making payday loans (for purposes of clarification, (i) a venture capital fund or other investor shall not
be deemed for purposes hereof to be engaged in the business of its portfolio companies by virtue of such
investment, notwithstanding the fact that such investment may be accompanied by representation on a
company's board of directors, customary management rights or other similar rights ancillary to such
investment, (ii) this restriction shall not apply to any distribution of Registrable Securities by any
venture capital fund to any of its partners and (iii) this restriction shall in no event apply to a transfer or
assignment of the Registrable Securities in connection with a bona fide acquisition of the Company or a
purchase of all or substantially all of its assets).
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2.9
Rule 144 Reporting. With a view to making available the benefits of certain rules and
regulations of the Commission that may permit the sale of the Restricted Securities to the public without
registration, the Company agrees to use its commercially reasonable efforts to:
(a)
Make and keep public information regarding the Company available as those
terms are understood and defined in Rule 144 under the Securities Act, at all times from and after ninety
(90) days following the effective date of the first registration under the Securities Act filed by the
Company for an offering of its securities to the general public;
(b)
File with the Commission in a timely manner all reports and other documents
required of the Company under the Securities Act and the Exchange Act at any time after it has become
subject to such reporting requirements; and
(c)
So long as a Holder owns any Restricted Securities, furnish to the Holder
forthwith upon written request a written statement by the Company as to its compliance with the
reporting requirements of Rule 144 (at any time from and after ninety (90) days following the effective
date of the first registration statement filed by the Company for an offering of its securities to the
general public), and of the Securities Act and the Exchange Act (at any time after it has become subject
to such reporting requirements), a copy of the most recent annual or quarterly report of the Company,
and such other reports and documents so filed as a Holder may reasonably request in availing itself of
any rule or regulation of the Commission allowing a Holder to sell any such securities without
registration.
2.10 Market Stand-Off Agreement. If requested by the Company and an underwriter of
Common Stock (or other securities) of the Company, each Holder shall not sell or otherwise transfer,
make any short sale of, grant any option for the purchase of, or enter into any hedging or similar
transaction with the same economic effect as a sale, of any Common Stock (or other securities) of the
Company held by such Holder (other than those included in the registration) during the one hundred
eighty (180) day period following the effective date of the Company's Initial Public Offering filed under
the Securities Act, provided that: all officers and directors of the Company and holders of at least one
percent (1 %) of the Company's voting securities are bound by and have entered into similar agreements.
The obligations described in this Section 2.10 shall not apply to a registration relating solely to
employee benefit plans on Form S-1 or Form S-8 or similar forms that may be promulgated in the future,
or a registration relating solely to a transaction on Form S-4 or similar forms that may be promulgated in
the future. The Company may impose stop-transfer instructions and may stamp each such certificate
with the second legend set forth in Section 2.8(c) with respect to the shares of Common Stock (or other
securities) subject to the foregoing restriction until the end of such one hundred eighty (180) day period.
If requested by the Company and an underwriter of Common Stock (or other securities) of the
Company, each Holder agrees to execute a market standoff agreement with said underwriters in
customary form consistent with the provisions of this Section 2.10. Any discretionary waiver or
termination of the restrictions of any or all of such agreements by the Company or the underwriters shall
apply to all Holders subject to such agreements pro rata based upon the number of shares subject to such
agreements.
2.11 Delay of Registration. No Holder shall have any right to take any action to restrain,
enjoin, or otherwise delay any registration as the result of any controversy that might arise with respect
to the interpretation or implementation of this Section 2.
2.12
Transfer or Assignment of Registration Rights. The rights to cause the Company to
register securities granted to a Holder by the Company under this Section 2 may be transferred or
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assigned by a Holder only to a transferee or assignee of such securities that (i) is a subsidiary, parent,
partner, limited partner, retired partner, member, retired member, affiliate (including an affiliated
venture capital fund or entity under common investment management) or any other person or entity
controlling, controlled by or under common control with such Holder, or stockholder of a Holder, (ii) is
a Holder's family member or trust for the benefit of an individual Holder, (iii) after such assignment or
transfer, holds at least 2% of the outstanding shares of Registrable Securities (subject to appropriate
adjustment for stock splits, stock dividends, combinations or the like), or (iv) with respect to a sale of
the Registrable Securities, to a purchaser of all of the Registrable Securities then owned by the selling
Holder (as of immediately prior to such sale); provided that (i) such transfer or assignment of
Registrable Securities is effected in accordance with the terms of Section 2.8, the Right of First Refusal
and Co-Sale Agreement, and applicable securities laws, (ii) the Company is given written notice prior to
said transfer or assignment, stating the name and address of the transferee or assignee and identifying
the securities with respect to which such registration rights are intended to be transferred or assigned and
(iii) the transferee or assignee of such rights assumes in writing the obligations of such Holder under this
Agreement, including without limitation the obligations set forth in Section 2.10.
2.13 Limitations on Subsequent Registration Rights. From and after the date of this
Agreement, the Company shall not, without the prior written consent of the Holders holding at least a
majority in interest of the Registrable Securities then held by all Holders, enter into any agreement with
any holder or prospective holder of any securities of the Company giving such holder or prospective
holder any registration rights the terms of which are pari passu with or senior to the registration rights
granted to the Holders hereunder.
2.14 Termination of Registration Rights. The right of any Holder to request registration or
inclusion in any registration pursuant to Section 2.1, 2.2 or 2.3 shall terminate on the earlier of (i) such
date, on or after the closing of the Company's first registered public offering of Common Stock, on
which (x) all shares of Registrable Securities held or entitled to be held upon conversion by such Holder
may immediately be sold under Rule 144 or (y) such Holder holds one percent (1%) or less of the
Company's outstanding Common Stock and all Registrable Securities held by such Holder (together
with any affiliate of the Holder with whom such Holder must aggregate its sales under Rule 144) can be
sold during any ninety (90) day period without registration in compliance with Rule 144, and (ii) five (5)
years after the closing of a Qualified IPO.
Section 3
Information Covenants of the Company

The Company hereby covenants and agrees, as follows:

3 .1

Basic Financial Iriformation and Inspection Rights.

(a)
Basic Financial Information. The Company will furnish the following reports to
each Holder who owns at least 900,000 Shares and/or Conversion Stock (as presently constituted and
subject to subsequent adjustments for stock splits, stock dividends, reverse stock splits, and the like)
(each, a "Major Holder"):
(i)
As soon as practicable after the end of each fiscal year of the Company,
and in any event within ninety (90) days after the end of each fiscal year of the Company, a consolidated
balance sheet of the Company and its subsidiaries, if any, as at the end of such fiscal year, and
consolidated statements of income and cash flows of the Company and its subsidiaries, if any, for such
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year, prepared in accordance with U.S. generally accepted accounting principles consistently applied,
certified by independent public accountants of recognized national standing selected by the Company.
(ii)
As soon as practicable after the end of the first, second and third
quarterly accounting periods in each fiscal year of the Company, and in any event within forty-five (45)
days after the end of the first, second, and third quarterly accounting periods in each fiscal year of the
Company, an unaudited consolidated balance sheet of the Company and its subsidiaries, if any, as of the
end of each such quarterly period, and unaudited consolidated statements of income and cash flows of
the Company and its subsidiaries, if any, for such period, prepared in accordance with U.S. generally
accepted accounting principles consistently applied, subject to changes resulting from normal year-end
audit adjustments.
(iii)
As soon as practicable after the end of each month, and in any event
within thirty (30) days after the end of each month, an unaudited consolidated balance sheet of the
Company and its subsidiaries, if any, as of the end of such monthly period, and unaudited consolidated
statements of income and cash flows of the Company and its subsidiaries, if any, for such period,
prepared in accordance with U.S. generally accepted accounting principles consistently applied, subject
to changes resulting from normal year-end audit adjustments.

(iv)
At least thirty (30) days prior to the beginning of each fiscal year an
operating plan for such fiscal year.
(v)
Such other information relating to the financial condition, business or
corporate affairs of the Company as the Major Holder may from time to time reasonably request.
With respect to any reports, financials and other written materials pursuant to Section 3.l(a), the
Company shall have the right to deliver one copy of such materials to (A) Sequoia Capital Growth Fund
III which shall be deemed to be delivery to all of the Investors which are direct or indirect affiliates, or
managed by, such entity and (B) TCV V, L.P. which shall be deemed to be delivery to all of the
Investors which are direct or indirect affiliates, or under common investment management with, such
entity.
(b)
Inspection. The Company shall permit each Major Holder and its accountants
and counsel (if reasonably appropriate), at such Major Holder's expense, to visit and inspect the
Company's properties, to examine its books of account and records and to discuss the Company's
affairs, finances and accounts with its officers, all at such reasonable times as may be requested by the
Major Holder; provided, however, that the Company shall not be obligated pursuant to this Section
3.l(b) to provide access to any information that it reasonably considers to be a trade secret or
confidential information similar to a trade secret.
(c)
Majority Holder Determination. For purposes of determining whether an
Investor is a Major Holder for all purposes under this Agreement, all Shares and/or Conversion Stock
held or acquired by affiliated entities or persons of, or entities under common investment management
with, an Investor (including but not limited to: (i) a constituent partner or a retired partner of an Investor
that is a partnership; (ii) a parent, subsidiary or other affiliate of an Investor that is a corporation; (iii) an
immediate family member living in the same household, a descendant, or a trust therefore, in the case of
an Investor who is an individual; or (iv) a member of an Investor that is a limited liability company)
shall be aggregated together.
3 .2

Confidentiality. Nothing in this Agreement shall give any Holder any right to access any
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particular trade secrets or classified information of the Company. Each Holder agrees, severally and not
jointly, to use the same degree of care as such Holder uses to protect its own confidential information to
keep confidential information furnished to it which the Company identifies in writing as being
proprietary or confidential except such information that (a) was in the public domain prior to the time it
was furnished to such Holder, (b) is or becomes (through no improper action or inaction by such Holder)
generally available to the public, (c) as evidenced by the records of the Holder, was in its possession or
known by such Holder without restriction prior to receipt from the Company, (d) was rightfully
disclosed to such Holder without restriction prior to receipt from the Company or (e) as evidenced by
the records of the Holder, was independently developed by such Holder without use of or reference to
any of the Company's confidential information. Notwithstanding the foregoing, each Holder may
disclose such proprietary or confidential information to any former partner which has retailed an
economic interest in such Holder, current or prospective partner, limited partner, general partner or
management company of such Holder (or any employee or representative of any of the representatives
for such Holder, each a "Permitted Disclosee"); provided, however, that any such Permitted Disclosee
to whom Company confidential information is disclosed shall be subject to the confidentiality
provisions of the operating agreements of such Holder which operating agreements require any such
Permitted Disclosee to maintain the confidence of any such confidential information subject to certain
exceptions. Furthermore, nothing contained herein shall prevent any Holder or Permitted Disclosee
from (a) entering into any business, entering into any agreement with a third party, or investing in or
engaging in investment discussions with any other company (whether or not competitive with the
Company), provided that such Holder or Permitted Disclosee does not, except as permitted in
accordance with this Section 3.2, disclose any proprietary or confidential of the Company in connection
with such activities or (b) making any disclosures required by law, rule, regulation or court or other
governmental order.
3 .3
Stock Option Vesting. Unless otherwise approved by the Board, all future options to
purchase shares of Common Stock granted to employees, directors, consultants and other service
providers of the Company after the date of this Agreement shall (i) vest over a four-year period with the
first twenty-five (25%) of such shares vesting following twelve (12) months of continued employment
or services, and the remaining shares vesting in equal monthly installments over the following 36
months thereafter and (ii) be subject to a one hundred eighty (180) day "market stand-off" restriction
upon the Initial Public Offering.
Employee and Consultant Agreements. The Company shall require all present and future
3 .4
employees and consultants with access to confidential information to execute and deliver a Proprietary
Information and Inventions Agreement in substantially the form approved by the Board.
Termination of Covenants. The covenants set forth in this Section 3 shall terminate and
3 .5
be of no further force and effect after the closing of the Qualified IPO.

3.6

Board Observer Rights.

(a)
The Company shall at all times permit a representative of the TCV Entities (the
"Observer") to attend each meeting of the Board (including any meetings occurring by telephone or
other means), and to participate in all discussions during each such meeting (but not to vote on any
matter). The Company shall send to Observer notice of the time and place of each meeting in the same
manner and at the same time as it shall send such notice to its directors. The Company shall also provide
to Observer copies of all other notices and all reports in the same manner and at the same time as such
notices and reports are provided to its directors. The Company reserves the right to exclude Observer
from any meeting or portion thereof, and deny access to any material, if the Board wishes to discuss any
I I 936.024274!213v4
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matter in executive session or if the Board believes that such exclusion or denial of access is reasonably
necessary to: (i) preserve the attorney-client privilege between the Company and its counsel; or (ii)
prevent a breach of a confidentiality agreement between the Company and a third party that is in effect at
the time.
(b)
The rights described in this Section 3.6 shall terminate and be of no further force
and effect upon the earliest to occur of the: (i) consummation of the Qualified IPO; (ii) TCV Entities
hold less than one hundred thousand (100,000) shares of Registrable Shares (as adjusted for stock splits,
combinations, reclassifications and similar events); or (iii) TCV Entities hold less than one percent (1%)
of the issued and outstanding shares of preferred stock of the Company provided, however, that this
clause (iii) shall not apply or have any force and effect if the TCV Entities own less than one percent
(1%) of the issued and outstanding shares of preferred stock of the Company due to an issuance (or
series of issuances) of shares of the Company's preferred stock ifin connection with such issuance(s) the
TCV Entities were not entitled to exercise rights of first refusal pursuant to Section 4 which if otherwise
exercised by the TCV Entities would have resulted in the TCV Entities owning at least one percent (1%)
of the total issued and outstanding shares of preferred stock of the Company.
(c)
Promptly following submission of receipts or other evidentiary documentation,
the Company shall reimburse the Observer for his or her reasonable out-of-pocket expenses incurred in
attending any meeting of the Board.
(d)
Notwithstanding the provisions of this Section 3.6, the TCV Entities shall not
have any rights pursuant to this Section 3.6 if the TCV Entities have at least one (1) representative
designated by the TCV Entities serving as a member of the Board.

Section 4
Right of First Refusal
4.1
Right of First Refusal to Major Holders. The Company hereby grants to each Major
Holder the right of first refusal to purchase its pro rata share of New Securities (as defined in this
Section 4.l(a)) which the Company may, from time to time, propose to sell and issue after the date of
this Agreement. A Major Holder's pro rata share, for purposes of this right of first refusal, is equal to
the ratio of (a) the number of shares of Common Stock owned by such Major Holder immediately prior
to the issuance of New Securities (assuming full conversion of the Shares and exercise and conversion
of all outstanding securities, rights, options and warrants exercisable and convertible, directly or
indirectly, into Common Stock held by said Major Holder) to (b) the total number of shares of Common
Stock outstanding immediately prior to the issuance of New Securities (assuming full conversion of the
Shares and exercise and conversion of all outstanding exercisable and convertible securities, rights,
options and warrants). Each Major Holder shall have a right of over-allotment such that if any Major
Holder fails to exercise its right hereunder to purchase its pro rata share of New Securities, the other
Major Holders may purchase the non-purchasing Major Holder's portion on a pro rata basis determined
in proportion to their respective holdings of Common Stock (assuming full conversion of the Shares and
exercise and conversion of all exercisable and convertible securities, rights, options and warrants). This
right of first refusal shall be subject to the following provisions:

"New Securities" shall mean any capital stock (including Common Stock and/or
(a)
Preferred Stock) of the Company whether now authorized or not, and rights, convertible securities,
options or warrants to purchase such capital stock, and securities of any type whatsoever that are, or
may become, exercisable or convertible into capital stock; provided that the term ''New Securities" does
not include:
11936.0242741213v4
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(i)
Any Shares outstanding immediately after the distribution of securities as
contemplated by the Distribution Agreement or the Conversion Stock;
(ii)
securities issued or issuable to officers, directors and employees of, or
consultants to, the Company pursuant to stock grants, option plans, purchase plans or other employee
stock incentive programs or arrangements approved by the Board, or upon exercise of options or
warrants granted to such parties pursuant to any such plan or arrangement;
securities issued pursuant to the conversion or exercise of any
outstanding convertible or exercisable securities as of this date of this Agreement;
(iii)

(iv)
securities issued or issuable as a dividend or distribution on Preferred
Stock of the Company or pursuant to any event for which adjustment is made pursuant to paragraph
4(e), 4(f) or 4(g) of the Certificate oflncorporation of the Company;
(v)
securities offered pursuant to a bona fide, firmly underwritten public
offering pursuant to a registration statement filed under the Securities Act pursuant to which all
outstanding shares of Preferred Stock are automatically converted into Common Stock pursuant to an
Automatic Conversion Event (as defined in the Certificate of Incorporation of the Company);
(vi)
securities issued or issuable to banks, equipment lessors or other
:financial institutions pursuant to a commercial leasing or debt financing transaction approved by the
Board (which approval shall include the director elected by the holders of the Series A Preferred Stock);
(vii) securities issued or issuable in connection with sponsored research,
collaboration, technology license, development, OEM, marketing or other similar agreements or
strategic partnerships approved by the Board (which approval shall include the director elected by the
holders of the Series A Preferred Stock);
(viii) securities issued to suppliers or third party service providers in
connection with the provision of goods or services pursuant to transactions approved by the Board
(which approval shall include the director elected by the holders of the Series A Preferred Stock); and
(ix)
any right, option or warrant to acquire any security convertible into the
securities excluded from the definition of New Securities pursuant to subsections (i) through (viii)
above.

(b)
In the event the Company proposes to undertake an issuance of New Securities,
it shall give each Major Holder written notice of its intention, describing the type of New Securities, and
their price and the general terms upon which the Company proposes to issue the same. Each Major
Holder shall have twenty (20) calendar days after any such notice is mailed or delivered to agree to
purchase such Holder's pro rata share of such New Securities and to indicate whether such Holder
desires to exercise its over allotment option for the price and upon the terms specified in the notice by
giving written notice to the Company, and stating therein the quantity of New Securities to be
purchased. This right of first refusal shall be subject to the following provisions:
(c)
In the event the Holders fail to exercise fully the right of first refusal and over
allotment rights, if any within said twenty (20) day period (the "Election Period"), the Company shall
have ninety (90) days thereafter to sell or enter into an agreement (pursuant to which the sale of New
Securities covered thereby shall be closed, if at all, within ninety (90) days from the date of said
agreement) to sell that portion of the New Securities with respect to which the Major Holders' right of
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first refusal option set forth in Section 4.1 was not exercised, at a price and upon terms no more
favorable to the purchasers thereof than specified in the Company's notice to Major Holders delivered
pursuant to Section 4.l(b). In the event the Company has not sold within such ninety (90) day period
following the Election Period, or such ninety (90) day period following the date of said agreement, the
Company shall not thereafter issue or sell any New Securities, without first again offering such
securities to the Major Holders in the manner provided in Section 4.1.
(d)
For purposes of Section 4.1, the term "Major Holder" includes. any general
partners and affiliates of, or entities under common investment management with, a Major Holder. A
Major Holder shall be entitled to apportion the right of first offer hereby granted it among itself and its
partners, affiliates and entities under common investment management in such proportions as it deems
appropriate.
(e)
With respect to any particular issuance, the rights provided in Section 4.1 may
only be exercised by parties that are "Major· Holders" at the time of such issuance; provided, however,
that a Major Holder that is a venture capital fund may, with respect to a particular issuance by the
Company, assign or transfer such rights to an affiliated venture capital fund or to an entity under
common investment management (that is not at the time a Major Holder) in order to allow such fund or
entity to participate in such issuance in place of such Major Holder. The rights provided in Section 4.1
may be assigned (but only with all related obligations) by a Major Holder to a transferee or assignee of
such securities that, after such assignment or transfer, qualifies as a Major Holder; provided that (i) the
Company is, within a reasonable time after such transfer, furnished with written notice of the name and
address of such transferee or assignee and the securities with respect to which such registration rights
are being assigned and (ii) such transferee or assignee agrees in writing to be bound by and subject to
the terms and conditions of Section 4.1.
(f)
The right of first refusal granted under this Agreement shall expire upon, and
shall not be applicable to the first to occur of (x) the Initial Public Offering, (y) when the Company first
becomes subject to the periodic reporting requirements of Sections 12(g) or 15(d) of the Securities
Exchange Act of 1934 or (z) upon a Change of Control (as defined in Section 5.13).

Section 5
Miscellaneous
5.1

Amendment.

(a)
Except as otherwise set forth in this Section 5.1, this Agreement may only be
amended upon the written consent of the (i) Company and (ii) Holders of a majority of the thenoutstanding Registrable Securities.
(b)
With respect to Sections 3.1, 3.3 and 4, such provisions may only be amended
upon the written consent of the (i) Company and (ii) Major Holders of a majority of the thenoutstanding Registrable Securities then-held by all Major Holders.
(c)
Any such amendment, waiver, discharge or termination effected in accordance
with this Section 5.1 shall be binding upon each Holder and each future holder of all such securities of
Holder. Each Holder acknowledges that by the operation of this Section 5.1, the holders of a portion (as
specified herein) of the Registrable Securities (excluding any of such shares that have been sold to the
public or pursuant to Rule 144) will have the right and power to diminish or eliminate all rights of such
Holder under this Agreement.
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(d)
With respect to Section 3.6, such provision may only amended upon the written
consent of the (i) Company and (iii) TCV Entities.
(e)
Notwithstanding the provisions of this Section 5.1, neither this Agreement nor
any term hereof may be amended, waived, discharged or terminated in a manner which adversely affects
a party or parties hereto in a manner materially different than any other parties hereto without the prior
written consent of the Holders holding a majority of the Registrable Securities held by all such adversely
affected Holders.

Notices. All notices and other communications required or permitted hereunder shall be
5.2
in writing and shall be mailed by registered or certified mail, postage prepaid, sent by facsimile or
otherwise delivered by hand or by messenger addressed:
(a)
if to an Investor, at the Investor's address or facsimile number as shown in the
Company's records, as may be updated in accordance with the provisions hereof;

(b)
ifto any Holder, at such address or facsimile number as shown in the Company's
records, or, until any such holder so furnishes an address or facsimile number to the Company, then to
and at the address of the last holder of such shares for which the Company has contact information in its
records;
(c)
if to the Company, one copy should be sent to 4150 International Plaza, Ste. 300,
Fort Worth, Texas 76109, Attn: Chief Executive Officer, or at such other address as the Company shall
have furnished to the Investors; and
(d)
in the case of any notice or communication sent pursuant to clause (a), (b) or (c),
copies (which copies shall not constitute notice) should be sent to Kevin J. Sullivan, Weil, Gotshal &
Manges LLP, 100 Federal Street, 34th Floor, Boston, Massachusetts 02110-1802, to Daniel N.
Matheson, Matheson Law Partners, PLLC, 7004 Bee Cave Road, Bldg. 1, Suite 110, Austin, Texas
78746, and to Paul J. Tauber, Coblentz, Patch, Duffy & Bass LLP, One Ferry Building, Suite 200, San
Francisco, California 94111.
In addition to delivery pursuant to subsections (a) through (c) above, a copy of all such notices and other
communications given or made pursuant hereto shall be delivered to each Investor and Holder by
confirmed electronic mail at the Investor's or Holder's electronic mail address number as shown in the
Company's records, as may be updated in accordance with the provisions hereof. Each such notice or
other communication shall for all purposes of this Agreement be treated as effective or having been
given when delivered if delivered personally, or, if sent by mail, at the earlier of its receipt or 72 hours
after the same has been deposited in a regularly maintained receptacle for the deposit of the United
States mail, addressed and mailed as aforesaid or, if sent by facsimile, upon confirmation of facsimile
transfer or, if sent by electronic mail, upon confirmation of delivery when directed to the electronic mail
address set forth on the Schedule of Investors.

Governing Law. This Agreement shall be governed in all respects by the internal laws
5 .3
of the State of Delaware as applied to agreements entered into among Delaware residents to be
performed entirely within Delaware, without regard to principles of conflicts of law.
Successors and Assigns. This Agreement, and any and all rights, duties and obligations
5.4
hereunder, shall not be assigned, transferred, delegated or sublicensed by any Investor without the prior
written consent of the Company or except as otherwise set forth herein. Any attempt by an Investor
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without such permission or as otherwise hereby permitted to assign, transfer, delegate or sublicense any
rights, duties or obligations that arise under this Agreement shall be void. Subject to the foregoing and
except as otherwise provided herein, the provisions of this Agreement shall inure to the benefit of, and
be binding upon, the successors, assigns, heirs, executors and administrators of the parties hereto.

Entire Agreement. This Agreement and the exhibits hereto constitute the full and entire
5.5
understanding and agreement between the parties with regard to the subjects hereof Without limiting
the foregoing, this Agreement amends and restates the Original Agreement in its entirety. No party
hereto shall be liable or bound to any other party in any manner with regard to the subjects hereof or
thereof by any warranties, representations or covenants except as specifically set forth herein.
Delays or Omissions. Except as expressly provided herein, no delay or omission to
5 .6
exercise any right, power or remedy accruing to any party to this Agreement upon any breach or default
of any other party under this Agreement shall impair any such right, power or remedy of such nondefaulting party, nor shall it be construed to be a waiver of any such breach or default, or an
acquiescence therein, or of or in any similar breach or default thereafter occurring, nor shall any waiver
of any single breach or default be deemed a waiver of any other breach or default theretofore or
thereafter occurring. Any waiver, permit, consent or approval of any kind or character on the part of
any party of any breach or default under this Agreement, or any waiver on the part of any party of any
provisions or conditions of this Agreement, must be in writing and shall be effective only to the extent
specifically set forth in such writing. All remedies, either under this Agreement or by law or otherwise
afforded to any party to this Agreement, shall be cumulative and not alternative.
Severability. If any provision of this Agreement becomes or is declared by a court of
5.7
competent jurisdiction to be illegal, unenforceable or void, portions of such provision, or such provision
in its entirety, to the extent necessary, shall be severed from this Agreement, and such court will replace
such illegal, void or unenforceable provision of this Agreement with a valid and enforceable provision
that will achieve, to the extent possible, the same economic, business and other purposes of the illegal,
void or unenforceable provision. The balance of this Agreement shall be enforceable in accordance with
its terms.
Titles and Subtitles. The titles and subtitles used in this Agreement are used for
5 .8
convenience only and are not to be considered in construing or interpreting this Agreement. All
references in this Agreement to sections, paragraphs and exhibits shall, unless otherwise provided, refer
to sections and paragraphs hereof and exhibits attached hereto.
Counterparts. This Agreement may be executed in any number of counterparts, each of
5.9
which shall be enforceable against the parties that execute such counterparts, and all of which together
shall constitute one instrument.
5 .10 Execution and Delivery. A facsimile, PDF file or other reproduction of this Agreement
may be executed by one or more parties hereto and delivered by such party by facsimile, PDF file or any
similar electronic transmission device pursuant to which the signature of or on behalf of such party can
be seen. Such execution and delivery shall be considered valid, binding and effective for all purposes.
At the request of any party hereto, all parties hereto agree to execute and deliver an original of this
Agreement as well as any facsimile, telecopy or other reproduction hereof
5.11 Jurisdiction; Venue. With respect to any disputes arising out of or related to this
Agreement, the parties consent to the exclusive jurisdiction of, and venue in, the state courts in Santa
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Clara County in the State of California (or in the event of exclusive federal jurisdiction, the courts of the
Northern District of California).
5.12 Further Assurances. Each party hereto agrees to execute and deliver, by the proper
exercise of its corporate, limited liability company, partnership or other powers, all such other and
additional instruments and documents and do all such other acts and things as may be necessary to more
fully effectuate this Agreement.
5.13 Termination Upon Change of Control. Notwithstanding anything to the contrary herein,
this Agreement (excluding any then existing obligations) shall terminate upon (a) the acquisition of the
Company by another entity by means of any transaction or series of related transactions to which the
Company is party (including, without limitation, any stock acquisition, reorganization, merger or
consolidation but excluding any sale of stock for capital raising purposes) other than a transaction or
series of transactions in which the holders of the voting securities of the Company outstanding
immediately prior to such transaction continue to retain (either by such voting securities remaining
outstanding or by such voting securities being converted into voting securities of the surviving entity),
as a result of shares in the Company held by such holders prior to such transaction, at least fifty percent
(50%) of the total voting power represented by the voting securities of the Corporation or such surviving
entity outstanding immediately after such transaction or series of transactions; or (b) a sale, lease or
other conveyance of all substantially all of the assets of the Company (each, a "Change of Control").
5.14 Conflict. In the event of any conflict between the terms of this Agreement and the
Company's Certificate of Incorporation or its Bylaws, the terms of the Company's Amended and
Restated Certificate of Incorporation or its Bylaws, as the case may be, will control.
5 .15 Attorneys' Fees. In the event that any suit or action is instituted to enforce any provision
in this Agreement, the prevailing party in such dispute shall be entitled to recover from the losing party
all fees, costs and expenses of enforcing any right of such prevailing party under or with respect to this
Agreement, including without limitation, such reasonable fees and expenses of attorneys and
accountants, which shall include, without limitation, all fees, costs and expenses of appeals.

[Remainder of Page Intentionally Left Blank]
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IN WITNESSWHEREOF,the partieshereto have executedthis Agreementeffective as of the day and
year first abovewritten.
ELEVATECREDIT,INC.
a Delawarecorporation

:u.,6.- -

Title: Presidentand Chief ExecutiveOfficer

INVESTORS:
TCVV,L.P.
a DelawareLimitedPartnership
By: TechnologyCrossoverManagementV, L.L.C.,
Its: General Partner
By: _______
Name:
Title: Attorneyin Fact

~----

-----------

TCVMEMBERFUND,L.P.
a DelawareLimitedPartnership

By: TechnologyCrossoverManagementV, L.L.C.,
Its: General Partner
By: _________

_

Name:
Title: Attorneyin Fact

-----------

KennethE. Rees

LindaStinson

SignaturePage to Investors'RightsAgreement
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IN WITNESSWHEREOF,the partiesheretohaveexecutedthis Agreementeffectiveas of the day and
year first"abovewritten.

.

ELEVATECREDIT,INC.
a Delawarecorporation
By:.___________

_

Name: KennethE. Rees
Title:·Presidentand Chief ExecutiveOfficer

INVESTORS:
TCVV,L.P.

a DelawareLimitedPartnership
By: TechnologyCrossov ManagementV, L.L.C.,

Its: GeneralPartner

·

TCVMEMBER FOND,L.P.
a DelawareLimitedPartnership
By: TechnologyCrossoverManagementV, L.L.C.,

Its: Oeneral~artner

By:
Nam_e_:
·n-=-:s::-e-=-t--e-,.f"."-''c...-.,t.t---.
-=~="'"""°i'\:_1°0_""'
Title: Attorneyin Fact

KennethE. Rees

Linda Stinson.

SignaturePageto Investors'RightsAgreement
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INVESTORS
lCQNT'D}:
,.

SEQUOIACAPITALGROWTH FUNDm
SEQUOIACAPITALGROWTHPARTNERS·m
SEQUOIACAPIT41,GROWTHm
PRINCIPALSFUND
LLC
By: SCOFID Management,

~~.··

'gingMeiii ~-SEQUOIACAPITALIX
~EQUOIACAPITALENTREPRENEURS

-ANNEXFUND

SEQUOIACAPITALFRANCHISEFUND
SEQUOIA CAPITALFRANCHISEPARTNERS

LP.
STARTUPCAPITALVENTURES,
Nam-.,...e,,..._:
By: ___________

Title:......
·._:........
--------

_

........
---

SignaturePageto Jnvestora'
RJghts_.Agreement
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SEQUOIACAPITALGROWTHPARTNERSID
SBQU<:RA
C~ll'AL GROW.TH
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~y:$0GFm

u,c

A.Delaware'.Llmited:Liam'Jity
Company

Oenerat
Pattne..r.
·By:____

.,..._,
-------

ManagingMember

SEQUOIACAPIT4LIX

SEQU.OiA
CAMTALENTREPRENEURS
ANNn11~
l3y. SC.DU M~•11t, LLC
A D~lawar.e:.Limited
LiabilityCompany

B~--------,..-----

Ma~aging Member

·s:BQU(lIA.CAf'lTAL
FRANCHlSE
F~
SEQUOIACAPITALFRANCHISE
PARTNERS
By: SC;FFM•g~ent; LLC
A Pelaw:ateLi:mitedLiabilityCompany
General:Partnerof Bach

~-----,---.,....----ManagingMember
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{CONT'D};
INVESTORS
·7BBFNO.2, LTD.
Co.,Ltd., generalpartner
By. 7.BBFManagement

.

...,___

By:.___________

__
__;_,,.

______
..........
·Name:

_

Title:Manager

BEAR.TLAND
.
.PROl'Jm.T)'.ES,
. .
. EXPLORATION
·LLC

By:
Name:-----------Title:

•
ORIX·FJNANCE:COR.P.
. By:
Name: __________

_

Title~

,.

... ·---·---------··---·-______

.--·-·-----·-·· ..·-

----•··-.

·------ -···-------··
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INVESTORS
fCQNT'm:.
fflBF :;NQ,.
,2,J;TJ)~_.

Bt' 7ln3F.Managmen:tCo~
Ltd:..genetalpartner
By~_-----------

---..---------

N8flle.

Tj tle: Moo.ager

REES/SOUACEVENTURES;INC.

By;
Name!· ........
--------------~--

Title.:.

HEARTLANDEXPLORATIONPR-OtERTIES,
LLC-

. _By:

---------,------

Name:.
TitJ~:

ORIX FINANCE CORP,

'8:y:.

Name: __________
Tlile:

Sigi'i(ilurt

_

Page tQ lnves_tots'
Rights Agreement
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EXHIBIT A-1
SERIES A PREFERRED INVESTORS

Sequoia Capital Growth Fund III
Sequoia Capital Entrepreneurs Annex Fund
Sequoia Capital Franchise Fund
Sequoia Capital Franchise Partner
Sequoia Capital Growth III Principals Fund
Sequoia Capital Growth Partners III
Sequoia Capital IX
Startup Capital Ventures, L.P.
TCV Member Fund, L.P.
TCVV,L.P.
7HBF No. 2, Ltd.
Authosis Capital, Inc.
Heartland Exploration Properties, LLC
Kenneth E. Rees
Linda Stinson
ORIX Finance Corp.
Rees/Source Ventures, Inc.
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EXIDBITA-2
SERIES B PREFERRED INVESTORS

Sequoia Capital Growth Fund III
Sequoia Capital Entrepreneurs Annex Fund
Sequoia Capital Franchise Fund
Sequoia Capital Franchise Partner
Sequoia Capital Growth III Principals Fund
Sequoia Capital Growth Partners III
Sequoia Capital IX
TCV Member Fund, L.P.
TCVV,L.P.
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ELEVATE CREDIT, INC.
RIGHT OF FIRST REFUSAL
AND

CO-SALE AGREEMENT
May 1, 2014
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RIGHT OF FIRST REFUSAL AND CO-SALE AGREEMENT

This Right of First Refusal and Co-Sale Agreement (the "Agreement") is made as of May 1, 2014 by
and among Elevate Credit, Inc., a Delaware corporation, with its principal office located at 4150
International Plaza, Ste. 300, Fort Worth, Texas 76109 (the "Company"), the individuals and entities
listed on Exhibit A-1 (each, a "Series A Investor," and collectively, the "Series A Investors"), the
individuals and entities listed on Exhibit A-2 (each, a "Series B Investor," and collectively, the "Series
B Investors"), and the individuals and entity listed on Exhibit B (each, a "Key Holder," and
collectively, the "Key Holders"). The Series A Investors and the Series B Investors are, collectively,
referred to herein as the "Investors".
RECITALS
A.
Each Key Holder currently owns that type and number of shares of the Company's Common
Stock, Series A Preferred Stock and Convertible Securities indicated beside such Key Holder's name on
ExhibitB.
B.
The Key Holders and Investors are receiving shares of Series A Stock, Series B Stock and
Common Stock of the Company pursuant to that certain Separation and Distribution Agreement, of even
date herewith ("Distribution Agreement").
C.

The Company, the Key Holders and the Investors mutually desire to enter into this Agreement.

NOW, THEREFORE, in consideration of foregoing and the mutual promises and covenants herein
contained, and other consideration, the receipt and adequacy of which is hereby acknowledged, the
parties hereto agree as follows:

AGREEMENT

Certain Definitions.
I.
following meanings:

For purposes of this Agreement, the following terms have the

A.

"Board" means the Board of Directors of the Company.

B.

"Common. Stock" means the common stock of the Company.

"Change of Control" means the acquisition of the Company by another entity
C.
by means of any transaction or series of related transactions to which the Company is party (including,
without limitation, any stock acquisition, reorganization, merger or consolidation but excluding any sale
of stock for capital raising purposes) other than a transaction or series of transactions in which the
holders of the voting securities of the Company outstanding immediately prior to such transaction
continue to retain (either by such voting securities remaining outstanding or by such voting securities
being converted into voting securities of the surviving entity), as a result of shares in the Company held
by such holders prior to such transaction, at least fifty percent (50%) of the total voting power
represented by the voting securities of the Corporation or such surviving entity outstanding immediately
after such transaction or series of transactions.

11936.0242741216v2
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D.
"Convertible Securities" means all then outstanding options, warrants, rights,
convertible notes, Preferred Stock or other securities of the Company directly or indirectly convertible
into or exercisable for shares of Common Stock.
"Co-Sale Eligible Investor" means each Eligible Investor who has not exercised
E.
its right in Sections 3(B) and/or 3(C), as the case may be.
"days" means calendar days; provided that if any day falls on a weekend or a
F.
federal holiday, the term "day" shall mean the next business day.

G.
"Eligible Investors" means, collectively, (a) Investors who or which, at the time
in question, hold at least 1,000,000 shares of Common Stock issued or issuable upon conversion of the
Preferred Stock (as may be adjusted from time to time for stock splits, stock dividends, combinations,
subdivisions, recapitalizations and the like) and (b) ORIX Finance Corporation.
H.
"Preferred Stock" means the Series A Preferred Stock and the Series B
Preferred Stock of the Company.

I.
"Qualified Initial Public Offering" means the closing of the Company's first
bona fide, firm commitment underwritten initial public offering pursuant to an effective registration
statement filed under the Securities Act of 1933, as amended, covering the offer and sale of the
Company's Common Stock; provided that the offering price per share is not less than $26.76 (as
adjusted for stock splits, stock dividends, combinations, subdivisions, recapitalizations and the like), and
the aggregate gross proceeds to the Company are not less than $25 million.

J.

"Rights of Co-Sale" means the rights of co-sale provided to the Co-Sale Eligible

Investors in Section 4.

K.
"Rights of First Refusal" means the rights of first refusal provided to the
Company and the Eligible Investors in Section 3.

L.

"Seller'' means any Key Holder proposing to Transfer Seller Shares.

M.
"Seller Shares" means all shares of Common Stock and all Convertible
Securities of the Company owned as of the date hereof or hereafter acquired by a Key Holder (as
adjusted for any stock splits, stock dividends, combinations, subdivisions, recapitalizations and the like).
"Transfer," ''Transferring," "Transferred," or words of similar import, mean
N.
and include any sale, assignment, encumbrance, hypothecation, pledge, conveyance in trust, gift,
transfer by bequest, devise or descent, or other transfer or disposition of any kind, including but not
limited to transfers to receivers, levying creditors, trustees or receivers in bankruptcy proceedings or
general assignees for the benefit of creditors, whether voluntary or by operation of law, directly or
indirectly, except:
(1)
any bona fide pledge made pursuant to a bona fide loan transaction that
creates a mere security interest, if the pledgee executes a counterpart copy of this Agreement and
becomes bound thereby as a Seller in the event that and to the extent that such pledgee ever acquires
ownership of such shares;
(2)

11936.0242741216v2
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domestic partner, lineal descendant or antecedent, brother or sister, the adopted child or adopted
grandchild, or the spouse or domestic partner of any child, adopted child, grandchild or adopted
grandchild of Seller, or to a trust or trusts for the exclusive benefit of Seller or those members of Seller's
family specified in this Section 1(N)(2) or transfers of Seller Shares by Seller by devise or descent;
provided, that, in all cases, the transferee or other recipient executes a counterpart copy of this
Agreement and becomes bound thereby as was Seller;
(3)
any bona fide gift effected for tax planning purposes, provided that the
pledgee, transferee or donee or other recipient executes a counterpart copy of this Agreement and
becomes bound thereby as was Seller;

(4)

any transfer to the Company or an Eligible Investor pursuant to the terms

of this Agreement; and
(5)
any repurchase of the Seller Shares by the Company pursuant to
agreements under which the Company has the option to repurchase such Seller Shares upon the
occurrence of certain events, such as termination of employment, or in connection with the exercise by
the Company of any rights of first refusal.

If Seller plans to make any of the above excepted transfers, then, prior to transferring its Seller Shares,
Seller shall deliver to the Company and the Eligible Investors a written notice stating: (i) Seller's bona
fide intention to make an excepted transfer of its Seller Shares; (ii) the name, address and phone number
of each proposed transferee; (iii) the aggregate number of Seller Shares to be transferred to each
proposed transferee; and (iv) the section in this Agreement upon which Seller is relying in making an
excepted transfer.
2.

Restrictions on Transfer.

A.
General. Before a Seller may Transfer any Seller Shares, Seller must comply
with the provisions of Section 2(B), Section 3, and Section 4.

B.
Notice of Proposed Transfer. Prior to Seller Transferring any of its Seller
Shares, Seller shall simultaneously deliver to the Company and the Eligible Investors a written notice
(the "Transfer Notice") stating: (i) Seller's bona fide intention to sell or otherwise Transfer such Seller
Shares; (ii) the name, address and phone number of each proposed purchaser or other transferee
("Proposed Transferee"); (iii) the aggregate number of Seller Shares proposed to be Transferred to
each Proposed Transferee (the "Offered Shares"); (iv) the bona fide cash price or, in reasonable detail,
other consideration for which Seller proposes to Transfer the Offered Shares (the "Offered Price"); and
(v) each Eligible Investor's right to exercise either its Right of First Refusal or its Right of Co-Sale (but
not both rights) with respect to the Offered Shares.
3.

Right of First Refusal.

A.

Exercise by the Company.

(1)
For a period of fifteen (15) days (the "Initial Exercise Period") after the
last date on which the Transfer Notice is, pursuant to Section 8(A), deemed to have been delivered to the
Company and all Eligible Investors, the Company shall have the right to purchase all or any part of the
Offered Shares on the terms and conditions set forth in this Section 3. In order to exercise its right
hereunder, the Company must deliver written notice to Seller within the Initial Exercise Period.

11936.0242741216v2
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(2)
Upon the earlier to occur of (a) the expiration of the Initial Exercise
Period or (b) the time when Seller has received written confirmation from the Company regarding its
exercise of its Right First Refusal, the Company shall be deemed to have made its election with respect
to the Offered Shares, and the shares for which the Eligible Investors may exercise their Rights of First
Refusal (as described below) shall be correspondingly reduced, if appropriate. Seller shall give notice (a
"Subsequent Notice") to each Eligible Investor upon the termination of the Initial Exercise Period
indicating the number of shares available for purchase by the Eligible Investors.

B.

Initial Exercise by the Eligible Investors

(1)
Subject to the limitations of this Section 3(B), for a period of fifteen (15)
days (the "Investor Notice Period") after the date on which the Subsequent Notice is deemed to have
been delivered to all Eligible Investors, the Eligible Investors shall have the right to purchase in the
aggregate all or any part of the Offered Shares not purchased by the Company pursuant to Section 3(A)
(the "Remaining Shares") on the terms and conditions set forth in this Section 3. In order to exercise
its rights hereunder, such Eligible Investor must provide written notice delivered to Seller within the
Investor Notice Period. Each Eligible Investor shall be entitled to assign any rights of purchase of such
Eligible Investor set forth in this Section 3 to any affiliate of, or entity under common investment
management with, such Eligible Investor.

(2)
To the extent the aggregate number of shares that the Eligible Investors
desire to purchase (as evidenced in the written notices delivered to Seller) exceeds the Remaining
Shares, each Eligible Investor so exercising will be entitled to purchase its pro rata share of the
Remaining Shares, which shall be equal to that number of the Remaining Shares equal to the product
obtained by multiplying (x) the number of Remaining Shares by (y) a fraction, (i) the numerator of
which shall be the number of shares of Common Stock (assuming conversion of all Preferred Stock and
Convertible Securities into Common Stock) held by such Eligible Investor on the date of the Transfer
Notice and (ii) the denominator of which shall be the number of shares of Common Stock (assuming
conversion of all Preferred Stock and Convertible Securities into Common Stock) held on the date of the
Transfer Notice by all Eligible Investors ("Pro Rata ROFR Share").
(3)
Within five (5) days after the expiration of the Investor Notice Period,
Seller will give written notice to the Company and each Eligible Investor specifying the number of
Offered Shares to be purchased by the Company and each Eligible Investor exercising its Right of First
Refusal (the "ROFR Confirmation Notice"). The ROFR Confirmation Notice shall also specify the
number of Offered Shares not purchased by the Company or the Eligible Investors, if any, pursuant to
Sections 3(A) and 3(B) ("Unsubscribed Shares") and shall list each Participating Investor's (as defined
in Section 3(C)) Subsequent Pro Rata Share (as described in Section 3(C)) of any such Unsubscribed
Shares.
C.
Subsequent Exercise by the Eligible Investors. To the extent that there remain
any Unsubscribed Shares, each Eligible Investor electing to exercise its right to purchase at least its full
Pro Rata ROFR Share of the Remaining Shares under Section 3(B) hereof (a "Participating Investor")
shall have a right to purchase all or any part of the Unsubscribed Shares; however, to the extent the
aggregate number of shares that the Participating Investors desire to purchase (as evidenced in written
notices delivered to the Seller) exceeds the remaining Unsubscribed Shares, each Participating Investor
so exercising (an "Electing Participating Investor") will be entitled to purchase that number of the
Unsubscribed Shares equal to the product obtained by multiplying (x) the number of Unsubscribed
Shares by (y) a fraction, (i) the numerator of which shall be the number of shares of Common Stock
(assuming conversion of all Preferred Stock and Convertible Securities into Common Stock) held on the
11936.0242741216v2
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date of the Transfer Notice by such Electing Participating Investor and (ii) the denominator of which
shall be the number of shares of Common Stock (assuming conversion of all Preferred Stock and
Convertible Securities into Common Stock) held on the date of the Transfer Notice by all Electing
Participating Investors ("Subsequent Pro Rata Share"). In order to exercise its rights hereunder, such
Electing Participating Investor must provide written notice to Seller with a copy to the Company and
each Eligible Investor within seven (7) days after the expiration of the Investor Notice Period (the
"Subsequent Exercise Period").
D.
Purchase Price. The purchase price for the Offered Shares to be purchased by
the Company or by an Eligible Investor exercising its Right of First Refusal under this Agreement will
be the Offered Price, and will be payable as set forth in Section 3(E). If the Offered Price includes
consideration other than cash, the cash equivalent value of the non-cash consideration will be
determined by the Board in good faith, which determination will be binding upon the Company, each
Eligible Investor and Seller, absent fraud or error.
E.
Closing; Payment. Subject to compliance with applicable state and federal
securities laws, the Company and the Eligible Investors exercising their Rights of First Refusal shall
effect the purchase of all or any portion of the Offered Shares, including the payment of the purchase
price, within ten (10) days after the later of (i) delivery of the ROFR Confirmation Notice and
(ii) Delivery of the Co-Sale Confirmation Notice (as defined in Section 4(A)(3)) (the "Right of First
Refusal Closing"). Payment of the purchase price will be made, at the option of the party exercising its
Right of First Refusal, (i) in cash (by check), (ii) by wire transfer or (iii) by cancellation of all or a
portion of any outstanding indebtedness of Seller to the Company or the Eligible Investor, as the case
may be, or (iv) by any combination of the foregoing. At such Right of First Refusal Closing, Seller shall
deliver to each of the Company and the Eligible Investors exercising their Rights of First Refusal, one or
more certificates, properly endorsed for transfer, representing such Offered Shares so purchased.

Exclusion from Right of First Refusal. This Right of First Refusal shall not
F.
apply with respect to Preferred Stock (including shares of Common Stock issued or issuable upon
conversion thereof) sold and to be sold by Eligible Investors pursuant to the Right of Co-Sale (set forth
in Section 4).

4.

Right of Co-Sale.

A.

Exercise by the Eligible Investors.

(1)
Subject to the limitations of this Section 4, to the extent that the
Company and the Eligible Investors do not exercise their respective Rights of First Refusal with respect
to all or any part of the Offered Shares or the Remaining Shares, as applicable, pursuant to Section 3
hereof, then, each Eligible Investor who has not exercised its Right of First Refusal pursuant to
Section 3(B) or 3(C) (a "Co-Sale Eligible Investor") shall have the right to participate in such sale of
the Offered Shares which are not being purchased by the Company or the Eligible Investors pursuant to
their respective Rights of First Refusal ("Residual Shares") on the same terms and conditions as
specified in the Transfer Notice. To exercise its rights hereunder, each Co-Sale Eligible Investor (a
"Selling Investor") must have provided a written notice to Seller within the Investor Notice Period
indicating the number of shares it holds that it wishes to sell pursuant to this Section 4(A ).

If the aggregate number of shares that the Selling Investors desire to sell
(2)
(as evidenced by written notices delivered to Seller) exceeds the number of Residual Shares, each
Selling Investor will be entitled to sell up to its pro rata share of the Residual Shares which shall be
I 1936.0242741216v2
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equal to that number of Residual Shares equal to the product obtained by multiplying (x) the number of
Residual Shares by (y) a fraction, (i) the numerator of which shall be the number of shares of Common
Stock (assuming conversion of all Preferred Stock and Convertible Securities into Common Stock) held
on the date of the Transfer Notice by such Selling Investor and (ii) the denominator of which shall be
the number of shares of Common Stock (assuming conversion of all Preferred Stock and Convertible
Securities into Common Stock) held on the date of the Transfer Notice by Seller and the Selling
Investors ("Pro Rata Co-Sale Share").
(3)
Within ten (10) days after the expiration of the Investor Notice Period,
Seller will give written notice to the Company and each Selling Investor specifying the number of
Residual Shares to be sold by each Selling Investor exercising its Right of Co-Sale (the "Co-Sale
Confirmation Notice").
B.
Closing; Consummation of the Co-Sale. Subject to compliance with applicable
state and federal securities laws, the sale of the Residual Shares by the Selling Investors shall occur
within ten (10) days after delivery of the Co-Sale Confirmation Notice (the "Co-Sale Closing"). If a
Selling Investor exercised the Right of Co-Sale in accordance with this Section 4, then such Selling
Investor shall deliver to Seller at or before the Co-Sale Closing, one or more certificates, properly
endorsed for Transfer, representing the number of Residual Shares to which the Selling Investor is
entitled to sell pursuant to this Section 4. At the Co-Sale Closing, Seller shall cause such certificates or
other instruments to be Transferred and delivered to the Transferee pursuant to the terms and conditions
specified in the Transfer Notice, and Seller will remit, or will cause to be remitted, to each Selling
Investor, at the Co-Sale Closing, that portion of the proceeds of the Transfer to which each Selling
Investor is entitled by reason of each Selling Investor's participation in such Transfer pursuant to the
Right of Co-Sale.
C.
Exclusion from Co-Sale Right. This Right of Co-Sale shall not apply with
respect to Common Stock (including shares issued or issuable upon conversion of Preferred Stock) sold
or to be sold to Eligible Investors or the Company pursuant to the Right of First Refusal.
D.
Multiple Series, Class or Type of Stock. If the Offered Shares consist of more
than one series, class or type of security, Seller has the right to Transfer hereunder each such series,
class or type: provided, that if, as to the Right of Co-Sale, a Selling Investor does not hold any of such
series, class or type and the Proposed Transferee is not willing, at the Co-Sale Closing, to purchase some
other series, class or type of security from such Selling Investor, or is unwilling to purchase any security
from such Selling Investor at the Co-Sale Closing, then such Selling Investor will have the put right (the
"Put Right") set forth in Section S(B).
E.
Seller's Right To Transfer. If any of the Offered Shares remain available after
the exercise of all Rights of First Refusal and all Rights of Co-Sale, then the Seller shall be free to
Transfer, subject to Section 5, any such remaining shares to the Proposed Transferee at the Offered Price
or a higher price in accordance with the terms set forth in the Transfer Notice; provided, however, that if
the Offered Shares are not so Transferred during the ninety (90) day period following the deemed
delivery of the Transfer Notice, then Seller may not Transfer any of such remaining Offered Shares
without complying again in full with the provisions of this Agreement

5.

Conditions to Valid Transfer.

A.
Generally. Any attempt by any Seller to Transfer any Seller Shares in violation
of any provision of this Agreement will be void. No securities shall be transferred by Seller unless
11936.0242741216v2
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(i) such Transfer is made in compliance with all of the terms of this Agreement and all applicable
federal and state securities laws and (ii) prior to such Transfer, the transferee or transferees sign a
counterpart to this Agreement pursuant to which it or they agree to be bound by the terms of this
Agreement. The Company will not be required to (y) transfer on its books any shares that have been
sold, gifted or otherwise Transferred in violation of any provisions of this Agreement or (z) treat as
owner of such shares, or accord the right to vote or pay dividends to any purchaser, donee or other
transferee to whom such shares may have been so Transferred.

B.
Put Right. If a Seller Transfers any Seller Shares in contravention of the Right
of Co-Sale under this Agreement (a "Prohibited Transfer"), or if the Proposed Transferee of Offered
Shares desires to purchase a class, series or type of stock offered by Seller but not held by a Selling
Investor, or the Proposed Transferee is unwilling to purchase any securities from a Selling Investor,
such Selling Investor may, by delivery of written notice to such Seller (a "Put Notice") within ten (10)
days after the later of (i) the Co-Sale Closing and (ii) the date on which such Selling Investor becomes
aware of the Prohibited Transfer or the terms thereof, require such Seller to purchase from such Selling
Investor that number of shares of Preferred Stock (on an as-converted basis) or Common Stock (subject
to Section 5(B)(2)) that is equal to the number of Residual Shares such Selling Investor would have
been entitled to Transfer to the purchaser (the "Put Shares"). Such sale shall be made on the following
terms and conditions:
(1)
The price per share at which the Put Shares are to be sold to Seller shall
be equal to the price per share that the Selling Investor would have received at the Co-Sale Closing of
such Prohibited Transfer if such Selling Investor had sold such Put Shares at the Co-Sale Closing. Such
purchase price of the Put Shares shall be paid in cash or such other consideration as Seller received in
the Prohibited Transfer or at the Co-Sale Closing. Seller shall also reimburse the Selling Investor for
any and all fees and expenses, including, but not limited to, legal fees and expenses, incurred pursuant to
the exercise or attempted exercise of such Selling Investor's Rights of Co-Sale pursuant to Section 4 or
in the exercise of its rights under this Section 5 with respect to the Put Shares.
(2)
The Put Shares of Stock to be sold to Seller shall be of the same class or
type as Transferred in the Prohibited Transfer or at the Co-Sale Closing if such Selling Investor then
owns securities of such class or type. If such Selling Investor does not own any of such class or type, the
Put Shares shall be shares of Common Stock (or Preferred Stock convertible into Common Stock at the
option of the holder thereof).
(3)
The closing of such sale to Seller will occur within ten (10) days after the
date of such Selling Investor's Put Notice to such Seller. At such closing, the Selling Investor shall
deliver to Seller the certificate or certificates representing the Put Shares to be sold, each certificate to be
properly endorsed for transfer, and immediately upon receipt thereof, such Seller shall pay the aggregate
purchase price therefore, and the amount of reimbursable fees and expenses, as specified in
Section S(B)(l).

6.

Restrictive Legend and Stop Transfer Orders.

A.
Legend. Each Key Holder understands and agrees that the Company will cause
the legend set forth below, or a legend substantially equivalent thereto, to be placed upon any
certificate(s) or other documents or instruments evidencing ownership of Seller Shares by such Key
Holder:
THE SHARES REPRESENTED BY THIS CERTIFICATE ARE SUBJECT TO AND MAY
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ONLY BE SOLD, DISPOSED OF OR OTHERWISE TRANSFERRED IN COMPLIANCE
WITH CERTAIN RIGHTS OF FIRST REFUSAL AND RIGHTS OF CO-SALE AS SET
FORTH IN A RIGHT OF FIRST REFUSAL AND CO-SALE AGREEMENT ENTERED INTO
BY THE HOLDER OF THESE SHARES, THE COMPANY AND CERTAIN
STOCKHOLDERS OF THE COMPANY. A COPY OF SUCH AGREEMENT IS ON FILE AT
THE PRINCIPAL OFFICE OF THE COMPANY. SUCH RIGHTS OF FIRST REFUSAL AND
RIGHTS OF CO-SALE ARE BINDING ON TRANSFEREES OF THESE SHARES.
Stop Transfer Instructions. In order to ensure compliance with the restrictions
B.
referred to herein, each Seller agrees that the Company may issue appropriate "stop transfer" certificates
or instructions in the event of a Transfer in violation of any provision of this Agreement and that it may
make appropriate notations to the same effect in its records.

7.
Termination. The Eligible Investors' Rights of First Refusal and Rights of Co-Sale shall
terminate upon the earliest to occur of (i) the closing of a Qualified Initial Public Offering, (ii) the date
on which this Agreement is terminated by a writing executed by holders of at least a majority of the
shares of Common Stock issued or issuable upon conversion of the Preferred Stock then held by the
Eligible Investors, or (iii) immediately prior to the effective date of a Change of Control. The
Company's Right of First Refusal will terminate upon the earliest to occur of (i) a written election of the
Company pursuant to an action by the Board, or (ii) the occurrence of any of (i) or (iii) in the preceding
sentence.

8.

Miscellaneous Provisions.

A.
Notices. All notices and other communications required or permitted hereunder.
shall be in writing and shall be mailed by registered or certified mail, postage prepaid, sent by facsimile
or otherwise delivered by hand or by messenger addressed:
(1)
if to an Investor, at the Investor's address or facsimile number as shown
in the Company's records, as may be updated in accordance with the provisions hereof;
(2)
if to the Company, one copy (which copy shall not constitute notice)
should be sent to 4150 International Plaza, Ste. 300, Fort Worth, Texas 76109, Attn: Chief Executive
Officer, or at such other address as the Company shall have furnished to the Investors;
(3)
ifto a Seller, one copy should be sent to the Seller's address or facsimile
number as shown in the Company's records, as may be updated in accordance with the provisions
hereof; and
(4)
in the case of any notice or communication sent pursuant to clause (1),
(2) or (3), copies (which copies shall not constitute notice) should be sent to Kevin J. Sullivan, Weil,
Gotshal & Manges LLP, 100 Federal Street, 34th Floor, Boston, Massachusetts 02110-1802, and to
Paul J. Tauber, Coblentz, Patch, Duffy & Bass LLP, One Ferry Building, Suite 200, San Francisco,
California 94111.

In addition to delivery pursuant to subsections (1) through (3), a copy of all such notices and
other communications given or made pursuant hereto shall be delivered to each Investor by confirmed
electronic mail at the Investor's electronic mail address number as shown in the Company's records, as
may be updated in accordance with the provisions hereof. Each such notice or other communication
shall for all purposes of this Agreement be treated as effective or having been given when delivered if
delivered personally, or, if sent by mail, at the earlier of its receipt or 72 hours after the same has been
I 1936.0242741216v2
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deposited in a regularly maintained receptacle for the deposit of the United States mail, addressed and
mailed as aforesaid or, if sent by facsimile, upon confirmation of facsimile transfer or, if sent by
electronic mail, upon confirmation of delivery when directed to the electronic mail address set forth on
Exhibit A-1, Exhibit A-2 and Exhibit B.

Successors and Assigns. This Agreement, and any and all rights, duties and
B.
obligations hereunder, shall not be assigned, transferred, delegated or sublicensed by any Investor
without the prior written consent of the Company or as expressly permitted pursuant to this Agreement.
Any attempt by an Investor without such permission or in contravention of this Agreement to assign,
transfer, delegate or sublicense any rights, duties or obligations that arise under this Agreement shall be
void. Notwithstanding the foregoing, no Investor shall assign, transfer or delegate any of the rights,
duties or obligations hereunder to any entity primarily engaged in the business of making payday loans
(for purposes of clarification, (i) a venture capital fund or other investor shall not be deemed for
purposes hereof to be engaged in the business of its portfolio companies by virtue of such investment,
notwithstanding the fact that such investment may be accompanied by representation on a company's
board of directors, customary management rights or other similar rights ancillary to such investment, (ii)
this restriction shall not apply to any distribution of Company securities by any venture capital fund to
any of its partners and (iii) this restriction shall in no event apply to a transfer or assignment of
Company securities in connection with a bona fide acquisition of the Company or a purchase of all or
substantially all of its assets). Subject to this Section 9(B), and except as otherwise provided herein, the
provisions of this Agreement shall inure to the benefit of, and be binding upon, the successors, assigns,
heirs, executors and administrators of the parties hereto.
Severability. If any provision of this Agreement becomes or is declared by a
C.
court of competent jurisdiction to be illegal, unenforceable or void, portions of such provision, or such
provision in its entirety, to the extent necessary, shall be severed from this Agreement, and such court
will replace such illegal, void or unenforceable provision of this Agreement with a valid and enforceable
provision that will achieve, to the extent possible, the same economic, business and other purposes of
the illegal, void or unenforceable provision. The balance of this Agreement shall be enforceable in
accordance with its terms.
Amendment. Except as expressly provided herein, neither this Agreement nor
D.
any term hereof may be amended, waived, discharged or terminated other than by a written instrument
referencing this Agreement and signed by the Company and the Investors holding a majority of the
Common Stock issued or issuable upon conversion of the Preferred Stock (excluding any of such shares
that have been sold to the public or pursuant to Rule 144) held by all Investors. Any such amendment,
waiver, discharge or termination effected in accordance with this paragraph shall be binding upon each
Seller, each Investor and each future holder of shares of Preferred Stock with rights under this
Agreement. Each Investor acknowledges that by the operation of this Section 9(D), the holders of a
majority of the Common Stock issued or issuable upon conversion of the Preferred Stock (excluding any
of such shares that have been sold to the public or pursuant to Rule 144) will have the right and power to
diminish or eliminate all rights of such Investor under this Agreement. Notwithstanding the foregoing,
Section l(G)(b) may not be amended without the consent of ORIX. Further, no amendment, waiver,
discharge or termination of this Agreement which adversely affects the rights or obligations of any
Investor in a manner materially different than the other Investors shall be effective unless approved in a
written instrument referencing this Agreement and signed by the adversely affected Investors holding a
majority of the Common Stock and Preferred Stock (determined on an as-converted basis) held by all
such adversely affected Investors.

11936.0242741216v2
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E.
Continuity of Other Restrictions. Any Seller Shares not purchased by the
Company or any Eligible Investor pursuant to their Right of First Refusal hereunder will continue to be
subject to all other restrictions imposed upon such Seller Shares hereunder and by law, including any
restrictions imposed under the Company's Certificate of Incorporation as may be amended
("Certificate") or Bylaws, or by agreement.
F.
Governing Law. This Agreement shall be governed in all respects by the internal
laws of the State of Delaware as applied to agreements entered into among Delaware residents to be
performed entirely within Delaware, without regard to principles of conflicts of law. The Company
agrees to use its commercially reasonable efforts to enforce the terms of this Agreement, to inform the
Investors of any breach hereof (to the extent the Company has knowledge thereof) and to assist the
Investors in the exercise of their rights and the performance of their obligations hereunder.
G.
Counterparts. This Agreement may be executed in any number of counterparts,
each of which shall be enforceable against the parties that execute such counterparts, and all of which
together shall constitute one instrument.
H.
Further Assurances. Each party hereto agrees to execute and deliver, by the
proper exercise of its corporate, limited liability company, partnership or other powers, all such other
and additional instruments and documents and do all such other acts and things as may be necessary to
more fully effectuate this Agreement.
I.
Conflict. In the event of any conflict between the terms of this Agreement and
any other agreement to which a Key Holder is a party or by which such Key Holder is bound, the terms
of this Agreement will control. In the event of any conflict between the Company's books and records
and this Agreement or any notice delivered hereunder, the Company's books and records will control
absent fraud or error.

J.
Attorney's Fees. In the event that any suit or action is instituted to enforce any
provision in this Agreement, the prevailing party in such dispute shall be entitled to recover from the
losing party all fees, costs and expenses of enforcing any right of such prevailing party under or with
respect to this Agreement, including without limitation, such reasonable fees and expenses of attorneys
and accountants, which shall include, without limitation, all fees, costs and expenses of appeals.
Titles and Subtitles. The titles and subtitles used in this Agreement are used for
K.
convenience only and are not to be considered in construing or interpreting this Agreement. All
references in this Agreement to sections, paragraphs, exhibits and schedules shall, unless otherwise
provided, refer to sections and paragraphs hereof and exhibits and schedules attached hereto.
Entire Agreement. This Agreement and the exhibits hereto constitute the full
L.
and entire understanding and agreement between the parties with regard to the subjects hereof. No party
hereto shall be liable or bound to any other party in any manner with regard to the subjects hereof or
thereof by any warranties, representations or covenants except as specifically set forth herein.
Specific Performance. The rights of the parties under this Agreement are unique
M.
and, accordingly, the parties shall, in addition to such other remedies as may be available to any of them
at law or in equity, have the right to enforce their rights hereunder by actions for specific performance to
the extent permitted by law.

N.
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to exercise any right, power or remedy accruing to any party to this Agreement upon any breach or
default of any other party under this Agreement shall impair any such right, power or remedy of such
non-defaulting party, nor shall it be construed to be a waiver of any such breach or default, or an
acquiescence therein, or of or in any similar breach or default thereafter occurring, nor shall any waiver
of any single breach or default be deemed a waiver of any other breach or default theretofore or
thereafter occurring. Any waiver, permit, consent or approval of any kind or character on the part of
any party of any breach or default under this Agreement, or any waiver on the part of any party of any
provisions or conditions of this Agreement, must be in writing and shall be effective only to the extent
specifically set forth in such writing. All remedies, either under this Agreement or by law or otherwise
afforded to any party to this Agreement, shall be cumulative and not alternative.

Telecopy Execution and Delivery. A facsimile, telecopy or other reproduction of
0.
this Agreement may be executed by one or more parties hereto and delivered by such party by facsimile
or any similar electronic transmission device pursuant to which the signature of or on behalf of such
party can be seen. Such execution and delivery shall be considered valid, binding and effective for all
purposes. At the request of any party hereto, all parties hereto agree to execute and deliver an original
of this Agreement as well as any facsimile, telecopy or other reproduction hereof.
Jurisdiction; Venue. With respect to any disputes arising out of or related to this
P.
Agreement, the parties consent to the exclusive jurisdiction of, and venue in, the state courts in Santa
Clara County in the State of California (or in the event of exclusive federal jurisdiction, the courts of the
Northern District of California).
Q.
Aggregation. All shares of capital stock of the Company held or acquired by
affiliated entities or persons of, or entities under common investment management with, an Investor
(including but not limited to: (i) a constituent partner or a retired partner of an Investor that is a
partnership; (ii) a parent, subsidiary or other affiliate of an Investor that is a corporation; (iii) an
immediate family member living in the same household, a descendant, or a trust therefore, in the case of
an Investor who is an individual; or (iv) a member of an Investor that is a limited liability company)
shall be aggregated together for the purpose of determining the availability of any rights under this
Agreement which are triggered by the beneficial ownership of a threshold number of shares of the
Company's capital stock.

Termination Upon a Change of Control. Notwithstanding anything to the
R.
contrary herein, this Agreement (excluding any then-existing obligations) shall terminate immediately
prior to the consummation of a Change of Control.
<signature page follows>
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IN WITNESS WHEREOF, the parties hereto have executed this Agreement on the day and year first
above written.

COMPANY:
ELEVATECREDIT,INC.

By:

v-c~----

Kefuethi.R.ees, President & CEO
Address: 4150 International Plaza, Ste. 300
Fort Worth, Texas 76109

Signature Page to Right of First Refusaland Co--SaleAgreement(continued)
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KEY SOLDERS:

Kenneth E. Rees.

Linda Stinson
The Linda and Mike Stinson IrrevocableAsset Trust, dated December2, 2009
By:_.,;__ _______
Name:..____
__,__

--'----

Title: Trustee

The Stinson2009 Gro;ntorRetainedAnnuity T-rost,dated December3, 2009

Br, ____________

_

Name: ______

_

Title: Trustee

7HBFNo:i, Ltd.
By: 71:iBFManagementCo:.,Ltd..,general partner
By. ____________
Name: ______
Title: ______

_
_
_

Startup Capital Ventures,L.P..
By:

Name:
Title:

ayexecutionhereo~ the Key Holler r.epresentsand war.t'aJl.ts
that he/she/itis the sole legal andbeneficial
o,:.vnerof Seller Shares and, subject to a:o,.y
~stiicti..onsimposed under the Company'sCertificate of
Incorp.Qr.ation
orByl:a.ws,
thatno otherpersonhas any interest(Qthe.rthana communitypropertyinterest)in.
such .shares.

Signature Page to Rtg'hrofFirst~

and Co-SaleAgreement (conti.mlWJ)
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KEYBOLDltR.$;

tiPila.sti~
TheTyf~r
W..K.Hearl
'Tifillt~~ March·
20. 2014
By!·_______
N~me: _____
Title: Trustee

__,.___

_

_
.

.

TheStinson2009Onmtor~•~:.A.nn:g.tt:y
~ date<!
December$.2009.

·:ay:••--------------Name:

------

Title.: ~

Steve Shaper

1HBFNo..
~.Ltd.

Byt 7HBF Management-Co.;Ltd,.,g.eneralpartner

By;------------------,.---....:..
N~·
Titl(f.'-·--~---

------

By executi~n h~
thtJ.~y H1i>lder
:repre$en~and-warnm,tsthat he/she/it i~ the sole legal and
benefi'ofaiewnet of ·$diet Sharesand,. s~l5jectto any restri~tions imposed t1nderthe Company's
Certificate of Incorporation or.Bylawa;that no other per$0nhas a,nyinterest (other than.a community
·propertyi-nterest).msuch
shires.
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EMPLOYEE MATTERS AGREEMENT
THIS EMPLOYEE MATTERS AGREEMENT (this “Agreement”), is entered into effective as of May 1, 2014
(the “Effective Date”), by and between Think Finance, Inc., a Delaware corporation (“TF”) and Elevate
Credit, Inc., a Delaware corporation (“EC”). TF and EC may be referred to herein each as a “Party” and
together as the “Parties.”
Recitals
WHEREAS, TF is engaging in a corporate reorganization that will be completed on the Effective
Date (the “Reorganization”) whereby TF will distribute all of the outstanding equity interests of EC to
TF's shareholders in accordance with that certain Separation and Distribution Agreement, dated as of
even date herewith ("Distribution Agreement").
WHEREAS, pursuant to the Reorganization (a) certain employees of TC Loan Service, LLC, a
wholly-owned subsidiary of TF (“TCLS”), will be transitioned to and will become employed by Elevate
Credit Service, LLC, a wholly-owned subsidiary of EC (“ECS”), and perform services exclusively on behalf
of ECS and its Affiliates (“ECS Employees”), (b) other employees of TCLS will remain employed by TCLS
and perform services exclusively on behalf of TCLS and its Affiliates (“TCLS Employees”) and (c) other
employees of TCLS will remain employed by TCLS and perform services for both TCLS and its Affiliates
and ECS and its Affiliates (“Shared Services Employees”) in accordance with that certain Shared
Services Agreement, dated on or about the date hereof, by and between TCLS and ECS (“Shared
Services Agreement”).
WHEREAS, in order to provide for the orderly transition of employees to ECS, the maintenance
of the strength of TF’s business operations, the maintenance of the strength of EC’s business
operations and the performance of the services pursuant to the Shared Services Agreement, the
Parties desire to enter into this Agreement.
NOW, THEREFORE, in consideration of the foregoing recitals, the mutual promises set forth herein and
for other good and valuable consideration, the receipt and sufficiency of which are hereby
acknowledged, and intending to be legally bound, the Parties agree as follows:
Agreement
1.

Definitions.
(a)

“Affiliate” shall have the meaning as defined in the Distribution Agreement.

(b)
“Steering Committee” means the committee consisting of at least two (2)
executive officers from each Party, and whereby each Party is equally represented, that shall meet on
or before the fifth (5th) day of each calendar month (or more frequently if needed) during the term of
this Agreement to make decisions regarding the continuation or cancellation of the services and
information sharing that is the subject of this Agreement.
2.

List of Employees.
(a)

11936.024 2754606v5
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Exhibit A-2 sets forth the names of the TCLS Employees, and Exhibit A-3 sets for the names of the
Shared Services Employees, which shall be effective as of the effective date of the Reorganization.
Upon completion of any applicable shared services pursuant to the Shared Services Agreement, it is
the intent of the Parties that applicable Shared Services Employees would automatically become TCLS
Employees. Nothing in this Agreement shall prevent either Party from hiring employees of the other
Party.
(b)
Organizational Chart. The organizational chart for both Parties is attached
hereto as Exhibit B, which shall be effective immediately following the effective date of the
Reorganization.
3.

Incentive Matters.

(a)
Think Finance Equity Incentives. Each option granted pursuant to TF’s New
2005 Stock Incentive Plan and TF’s 2005 Stock Incentive Plan (collectively, the “TF Plans”) shall be
amended to reduce the exercise price to an amount equal to 31.544% of the applicable exercise price.
Further, to allow officers, directors, employees or consultants of EC or its Affiliates to continue to vest
options to purchase TF common stock, the TF Plans shall be amended such that the definition of
Service Provider therein shall mean any officer, director, employee or consultant to either (i) TF or its
Affiliates or (ii) EC or its Affiliates. The foregoing amendments shall be effective as of the effective date
of the Reorganization.
(b)
Elevate Credit Equity Incentives. Each holder of outstanding options to
purchase common stock of TF pursuant to the TF Plan will receive an option to purchase an equal
number of shares of common stock of EC pursuant to the Elevate Credit 2014 Equity Incentive Plan
(“EC Plan”). The vesting schedule and expiration date of each such option shall be identical to the
option that such optionee received from TF. The exercise price of such option shall be equal to
68.456% of the original exercise of price of the optionee’s TF option without reduction thereof as set
forth in Section 3(a). To allow officers, directors, employees or consultants of TF or its Affiliates to vest
options to purchase EC common stock, the EC shall provide that the definition of Service Provider shall
mean any officer, director, employee or consultant to either (i) TF or its Affiliates or (ii) EC or its
Affiliates. The foregoing issuance of options shall made as of the effective date of the Reorganization.
(c)
Executive Bonus Plan. The executive bonus plan operated by TCLS sometimes
commonly known and the Executive Special Bonus Program (the "Program") shall be amended such
that each employee of TCLS who has received an award (each, and "Award") under the Program and
who will work for ECS after the Reorganization will continue to be eligible to receive any unpaid
amounts under such employee's Award and each such Award shall be amended accordingly.
4.
Representations and Warranties of the Parties. Each Party represents and warrants to
the other Party that as of the Effective Date, such Party: (a) is a corporation duly organized, validly
existing, and in good standing under the laws of the state of Delaware and has full power and authority
to execute, deliver and perform this Agreement; and (b) the execution, delivery, and performance of
this Agreement has been duly authorized by all necessary action and does not violate or conflict with
its organizational documents or any material agreement, contract, lease, or obligation to which such
Party is a party or by which such Party is bound.
5.
11936.024 2754606v5
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(a)
Notices. Notice shall be given to the other Party in writing and may be
effectuated by: (i) U.S. Mail, certified or return receipt requested; (ii) facsimile; or (iii) electronic mail
using the contact information found below:
To TF:

Think Finance, Inc.
4150 International Plaza, Suite 400
Fort Worth, TX 76109
Attention: General Counsel
Fax: (817) 546-2786
Email: ccarbone@thinkfinance.com.

To EC:

Elevate Credit, Inc.
4150 International Plaza, Suite 300
Fort Worth, TX 76109
Attention: General Counsel
Fax: (817) 928-1500
Email: scutrona@elevate.com.

(b)
Waiver of Right to Jury Trial. EACH PARTY HEREBY EXPRESSLY WAIVES ANY
RIGHT TO TRIAL BY JURY OF ANY CLAIM, DEMAND OR CAUSE OF ACTION ARISING UNDER THIS
AGREEMENT OR IN ANY WAY CONNECTED WITH OR RELATED OR INCIDENTAL TO THE DEALINGS OF
THE PARTIES WITH RESPECT TO THIS AGREEMENT, OR THE TRANSACTIONS RELATED THERETO, IN
EACH CASE, WHETHER NOW EXISTING OR HEREAFTER ARISING, AND WHETHER SOUNDING IN
CONTRACT, TORT, OR OTHERWISE (HEREAFTER COLLECTIVELY, “DISPUTES”). EACH PARTY HEREBY
AGREES AND CONSENTS THAT ANY SUCH CLAIM, DEMAND, ACTION OR CAUSE OF ACTION SHALL BE
DECIDED BY COURT TRIAL WITHOUT A JURY, AND THAT ANY PARTY MAY FILE AN ORIGINAL
COUNTERPART OR A COPY OF THIS SECTION 5(B) WITH ANY COURT AS WRITTEN EVIDENCE OF THE
CONSENT OF THE SIGNATORIES HERETO TO THE WAIVER OF THEIR RIGHT TO TRIAL BY JURY.
(c)
Dispute Resolution. If either Party believes that the other Party has breached
this Agreement, or in the event of any Dispute hereunder including, but not limited to, any Dispute
over the proper interpretation of the terms and conditions hereof, the following procedures shall be
invoked:
(i)
Exchange of Written Statements. The goal of the Parties shall be to
resolve all Disputes amicably and voluntarily whenever possible. In the event of a Dispute under this
Agreement, either Party may give written notice to the other Party (pursuant to the Notice provision in
Section 5(a) requesting that the Steering Committee in good faith attempt to resolve (but without any
obligation to resolve) such Dispute. If such written notice is received, the Steering Committee shall
discuss such written notice and attempt to resolve the same at its next regularly scheduled meeting.
Such written notice shall sufficiently describe the exact nature of the dispute and such Party’s
recommended resolution and the reason(s) why such Party feels its recommended resolution is fair
and equitable in light of the terms and spirit of this Agreement. Such statements shall represent part
of a good-faith effort to resolve a Dispute and as such, no statements prepared by a Party pursuant to
this Section 5(c) may be introduced as evidence or use as an admission against interest in any arbitral
or judicial resolution of such dispute.
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TCV-VT0000263

Case 3:20-cv-00632-MHL Document 5-15 Filed 09/15/20 Page 5 of 11 PageID# 840

(ii)
Determination of Steering Committee. If the Steering Committee
renders an agreed resolution on a matter in dispute, both Parties shall be bound thereby. If the
Steering Committee has not resolved the matter in dispute within five (5) business days after the
commencement or good-faith negotiations by the Steering Committee, either Party may submit the
dispute to arbitration.
(iii)
Disputes Submitted to Arbitration. Either Party may submit such
dispute to arbitration to be conducted in Tarrant County, Texas in accordance with the American
Arbitration Association Rules then in force. The number of arbitrators shall be three (3). Each Party
shall appoint one (1) arbitrator and such Party-appointed arbitrators shall jointly designate the
presiding arbitrator.
(iv)
Arbitration is Binding. The decision of a majority of the arbitrators shall
be binding upon the Parties and shall be enforceable in any court of competent jurisdiction. Such
decision and award may allocate the costs of such arbitration to one of the Parties, equally or
disproportionately.
(d)
Indemnification. Each Party shall be liable for its own acts to the extent
provided by law and hereby agrees to indemnify, hold harmless and defend the other Party, its
affiliates, officers, and employees against any and all liability, loss, cost, damage, expense, claim or
action, including reasonable attorney’s fees which the other Party may hereafter sustain, incur, or be
required to pay, arising out of or by reason of any act or omission of such Party, its affiliates, agents,
servants, or employees, in the execution, performance or failure to adequately perform its obligations
pursuant to this Agreement.
(e)
Headings. The section headings to this Agreement do not form a part of it, but
are for convenience only and shall not affect or limit the meaning of the paragraphs.
(f)
No Third-Party Beneficiaries. Each Party intends that this Agreement will not
benefit or create any right or cause of action in or on behalf of any person or entity other than the
Parties.
(g)
Force Majeure. No Party to this Agreement shall be liable to the other Party by
reason of any failure or delay in performance of this Agreement in accordance with its terms if such
failure or delay arises out of causes beyond the control and without the fault of such Party. Such
causes may include, but are not limited to: acts of God or of the public enemy, acts of civil or military
authority, fires, floods, epidemics, quarantine restrictions, strikes, freight embargoes, unavailability of
energy resources, riots or war, or any unusually severe weather conditions. In the event of any force
majeure occurrence, the disabled Party shall promptly and in writing advise the other Party if it is
unable to perform due to a force majeure event as well as the expected duration of such inability to
perform and any developments (or changes therein) that appear likely to affect the ability of the
disabled Party to perform any of its obligations in whole or in part.
(h)
Waivers. No waiver by either Party of any default hereunder by the other shall
operate as a waiver of any other default or of a similar default on a future occasion. No waiver of any
term or condition hereof by either Party shall be effective unless the same shall be in writing and
signed by both Parties.
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(i)
Severability. In the event that any provision of this Agreement (other than a
provision which goes to the essence of the consideration for this Agreement) is declared invalid,
unenforceable, or void, to any extent, by a court of competent jurisdiction, the remainder of this
Agreement and the application thereof shall not be affected thereby, but rather shall be enforced to
the greatest extent permitted by law.
(j)
Governing Law; Venue. This Agreement and any disputes related to or arising
hereunder, whether in tort or contract, shall be construed in accordance with and governed by the
laws of the State of Texas, without regard to the law relating to conflict of laws. Any litigation arising
out of this Agreement shall be brought only in the state district or federal courts situated in Tarrant
County, Texas.
(k)
Assignment; Successors. Neither Party may assign, delegate or otherwise
transfer this Agreement or any of its rights or obligations hereunder without the prior written consent
of the other Party. Subject to the foregoing sentence, this Agreement shall be binding upon and inure
to the benefit of the Parties and each Party’s respective successors and permitted assigns.
(l)
Relationship of the Parties. Neither Party is an agent of the other Party, and
nothing in this Agreement shall be construed as creating a joint venture, partnership or employment
relationship between the Parties.
(m)
Entire Agreement; Modifications. This Agreement, and any attachments or
amendments thereto, shall supersede all prior agreements, communications, representations,
understandings, either oral or written, between the Parties with respect to the specific subject matter
hereof. This Agreement, or any attachment or amendment thereto, may not be modified except as
mutually agreed to in writing, signed by an authorized representative of each Party.
(n)
Counterparts. This Agreement may be executed in two or more counterparts,
each of which shall be deemed an original but all of which together shall constitute one and the same
Agreement and will be deemed effective on the Effective Date. The counterparts of this Agreement
and all attachments or amendments thereto may be executed and delivered by facsimile or other
electronic signature by any of the Parties to any other Party and the receiving Party may rely on the
receipt of such document so executed and delivered by facsimile or other electronic means as if the
original had been received.
[SIGNATURE PAGE FOLLOWS.]
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IN WITNESS WHEREOF, each Party has caused this Agreement to be executed by its duly authorized
representative effective as of the Effective Date.
TF:

EC:

THINK FINANCE, INC.

ELEVATE CREDIT, INC.

By:

By:

Name: Kenneth E. Rees
Title: President

Name: Kenneth E. Rees
Title: President
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EXHIBIT A-1
List of EC Employees

<attached as a separate document>
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EXHIBIT A-2
List of TF Employees

<attached as a separate document>
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EXHIBIT A-3
List of TF Employees Performing Shared Services

<attached as a separate document>
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EXHIBIT B
Organizational Chart

<attached as a separate document>

11936.024 2754606v5

TCV-VT0000270

Case 3:20-cv-00632-MHL Document 5-16 Filed 09/15/20 Page 1 of 15 PageID# 847

EXHIBIT 16

Case 3:20-cv-00632-MHL Document 5-16 Filed 09/15/20 Page 2 of 15 PageID# 848

DATA SHARING AND SUPPORT AGREEMENT
THIS DATA SHARING AND SUPPORT AGREEMENT (this “Agreement”), is entered into
effective as of May 1, 2014 (the “Effective Date”), by and between TC Decision Sciences, LLC, a
Delaware limited liability company (“TCDS”), and Elevate Decision Sciences, LLC, a Delaware
limited liability company (“EDS”). TCDS and EDS may be referred to herein each as a “Party”
and together as the “Parties.”
WHEREAS, the parent company of TCDS, Think Finance, Inc. (“TFI”), is
engaging in a corporate reorganization that will be completed on the Effective
Date (the “Reorganization”), whereby TFI will distribute all of the outstanding
equity interests of Elevate Credit, Inc. ("Elevate"), the parent entity of EDS, to
TFI’s shareholders in accordance with that certain Separation and Distribution
Agreement, dated as of even date herewith ("Distribution Agreement").
WHEREAS, as part of the Reorganization, a number of employees of TCDS
will be transitioned from TCDS to EDS, a new data services subsidiary of Elevate,
and EDS will provide licensing and services to certain consumer loan programs
that are currently supported by TCDS.
WHEREAS, as part of the Reorganization, each of TCDS and EDS will no
longer have access to certain data and information that is currently used to (a)
support the development and validation of the tools that are licensed by each of
TCDS and EDS to their respective customers and (b) help protect against or
prevent actual or potential fraud in connection with the consumer loan
programs for which TCDS and EDS provide services, in each case unless TCDS and
EDS enter into this Agreement.
WHEREAS, EDS and the products supported by EDS may have
connectivity and other related issues after the Reorganization if certain
information technology projects and vendor relationship issues are not fully
resolved prior to the Reorganization.
WHEREAS, EDS also requires assistance from TCDS in the temporary
hosting of data and information while EDS completes its information technology
infrastructure.
WHEREAS, in order to provide for the orderly transition of the respective
business operations of TCDS and EDS after the Reorganization, and to ensure a
continuity of services to their respective customers, EDS and TCDS desire to
enter into this Agreement.
NOW, THEREFORE, in consideration of the foregoing recitals, the mutual promises set
forth herein and for other good and valuable consideration, the receipt and sufficiency of which
are hereby acknowledged, and intending to be legally bound, the Parties agree as follows:
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1.
Agreement.

Definitions.
a.

“Affiliate” shall have the meaning as set forth in the Distribution

b.
“Borrower” means each individual consumer who has applied for or
obtained a loan or account from a Lender using technology licensed by such Lender from a
Party hereto.
c.
“Confidential Information” has the same meaning ascribed to it by the
NDA. “Confidential information” also includes Personal Data and information derived from and
analysis of Personal Data.
d.
“GLBA” means the privacy-related provisions of the Gramm-Leach-Bliley
Financial Services Modernization Act of 1999, including specifically Title V thereof, and the rules
and regulations promulgated thereunder.
e.
“Lender” means any person or entity that offers consumer loans or credit
services using technology or services licensed or provided by TCDS or EDS, whether such
technology or services were provided in the past, are currently provided or will be provided in
the future.
f.
“NDA” means the Mutual Non-Disclosure Agreement dated effective as
of May 1, 2014, between TFI and Elevate, which NDA binds all subsidiaries of each of them.
g.
“Personal Data” is any information relating to an identified or identifiable
natural person, including but not limited to Borrowers. “Personal Data” also includes “Personal
Information” as defined by the NDA.
h.
“Processing” of Personal Data shall mean and include any operation or
set of operations which is performed upon Personal Data, whether or not by automatic means,
such as analysis, collection, recording, organization, storage, adaptation or alteration, retrieval,
accessing, consultation, use, disclosure by transmission, dissemination or otherwise making
available, alignment or combination, blocking, erasure or destruction.
i.
“Shared Services Agreement” means the Shared Services Agreement
entered into effective as of the Effective Date by and between TC Loan Service, LLC (“TCLS”), an
Affiliate of TCDS, and Elevate Credit Service, LLC (“ECS”), an Affiliate of EDS, pursuant to which
each of TCLS and ECS will provide certain services to the other to support the Reorganization.
j.
“Steering Committee” means the committee consisting of at least two (2)
executive officers from each Party, and whereby each Party is equally represented, that shall
meet on or before the fifth (5th) day of each calendar month (or more frequently if needed)
during the term of this Agreement to make decisions regarding the continuation or cancellation
of the services and information sharing that is the subject of this Agreement.
2.
Information Sharing; Services; Audit Rights. The Exhibits attached hereto set
forth the Parties’ rights and obligations in respect of the data and information sharing and
11936.024 2779644v1
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support services to be provided by the Parties hereto. The services to be provided by the
Parties hereunder are intended to establish a service-provider relationship between the Parties
as contemplated by GLBA. For purposes of clarification, no data or other information is
intended be shared if such sharing would violate any applicable law or regulation, or any
contractual obligation of a Party.
a.
Exhibit A hereto shall govern the mutual sharing of information by EDS
and TCDS with respect to the consumer loan products described therein. Information to be
shared by the Parties as described in Exhibit A may be used only as expressly permitted by
Exhibit A and for no other purpose.
b.
Exhibit B hereto shall govern the mutual sharing of information by EDS
and TCDS with respect to fraud mitigation and prevention services. Information to be shared
by the Parties as described in Exhibit B may be used only as expressly permitted by Exhibit B
and for no other purpose.
c.
Exhibit C hereto shall govern the services to be provided by TCDS to EDS
in respect of information hosting. Exhibit C also sets forth the process by which EDS may
request from TCDS certain data and information related to Elevate’s operations or products
that was not transitioned as part of the Reorganization.
d.
Exhibit D hereto shall govern the services to be provided by TCDS to EDS
in respect of data connectivity.
e.
Audit Rights. Each of EDS and TCDS will be subject to periodic third-party
review and auditing for compliance with their respective obligations under this Agreement.
EDS shall provide written certifications to Lender and TCDS, in form and substance acceptable
to Lender, upon request as to EDS’s compliance with its obligations under this Agreement.
TCDS shall provide written certifications to EDS, in form and substance acceptable to EDS, upon
request as to TCDS’s compliance with its obligations under this Agreement.
3.
Confidential Information. The Parties acknowledge and agree that their
respective obligations of confidentiality are governed by the NDA, and they expressly ratify and
confirm their obligations to comply with the data privacy and security requirements thereof as
well as all data privacy requirements of GLBA and all other applicable laws and regulations.
4.
Representations and Warranties of the Parties. Each Party represents and
warrants to the other Party that as of the Effective Date, such Party: (i) is a limited liability
company duly organized, validly existing, and in good standing under the laws of the state of
Delaware and has full power and authority to execute, deliver and perform this Agreement; and
(ii) the execution, delivery, and performance of this Agreement has been duly authorized by all
necessary action and does not violate or conflict with its organizational documents or any
material agreement, contract, lease, or obligation to which such Party is a party or by which
such Party is bound.
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5.

Term and Termination; Effect of Termination.

a.
Term. The term of this Agreement shall commence on the Effective Date
and shall end on the earlier to occur of (a) date for which the last Exhibit hereto remains in
effect and (b) December 31, 2014; provided, however, that either Party hereto may terminate
this Agreement or any Exhibit hereto prior to the expiration of its term by mutual written
consent or pursuant to the provisions of Section 5(b).
b.

Termination.

i.
Either Party may terminate this Agreement at any time for cause,
in the event that the other Party has breached any of the material provisions contained herein,
by the non-breaching Party giving ten (10) days’ prior written notice to the Party committing
the breach, which such notice shall set forth a description of the breach. If the breach is cured
to the reasonable satisfaction of the non-breaching Party within the above-mentioned ten (10)
day period, the non-breaching Party shall provide notice to the other Party of its satisfaction
with the cure and this Agreement shall continue in effect in accordance with its terms as if no
breach had occurred.
ii.
In the event that either Party shall: (i) cease conducting business
in the normal course; (ii) become insolvent; (iii) admit in writing its inability to meet its debts
generally as they become due; (iv) make a general assignment for the benefit of creditors; (v)
suffer or permit the appointment of a receiver, trustee, liquidator or conservator for its
business or assets; (vi) avail itself of, or become subject to, any proceeding under the Federal
Bankruptcy Act or any other statute of any state relating to insolvency or the protection of
rights of creditors; or (vii) have proceedings commenced against it for the dissolution, windingup or liquidation, then, at the option of the other Party, this Agreement shall terminate
immediately.
c.
Effect of Termination. Upon the effective date of termination of this
Agreement, all legal obligations, rights and duties arising out of this Agreement shall terminate
except for such legal obligations, rights, and duties that accrued prior to the effective date of
the termination and except as otherwise provided in this Agreement. If either or both of the
Parties terminate this Agreement or any Exhibit hereunder, each Party shall use commercially
reasonable efforts to provide assistance to the other Party in the transitioning of the service
subject to such Exhibit even after the effective date of the termination of this Agreement.
6.

Miscellaneous.

a.
Notices. Notice shall be given to the other Party in writing and may be
effectuated by: (i) U.S. Mail, certified or return receipt requested; (ii) facsimile; or (iii) electronic
mail using the contact information found below:
To TCDS:
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Fax: (817) 546-2786
Email: ccarbone@thinkfinance.com.
To EDS:

Elevate Decision Sciences, LLC
4150 International Plaza, Suite 300
Fort Worth, TX 76109
Attention: General Counsel
Fax: (817) 928-1500
Email: scutrona@elevate.com.

b.
Specific Performance. Certain rights that are subject to this Agreement
are unique and are of such a nature as to be inherently difficult or impossible to value
monetarily. In the event of a breach of this Agreement by either Party hereto, an action at law
for damages or other remedies at law would be inadequate to protect the unique rights and
interests of the Parties. Accordingly, the Parties may seek to enforce the terms of this
Agreement, and the terms of this Agreement shall be enforceable, in a court of competent
jurisdiction by a decree of specific performance or injunction, subject to the arbitration
provisions hereof. Such remedies shall, however, be cumulative and not be exclusive and shall
be in addition to any other remedy that the Parties may have.
c.
Waiver of Right to Jury Trial. EACH PARTY TO THIS AGREEMENT HEREBY
EXPRESSLY WAIVES ANY RIGHT TO TRIAL BY JURY OF ANY CLAIM, DEMAND OR CAUSE OF
ACTION ARISING UNDER THIS AGREEMENT OR IN ANY WAY CONNECTED WITH OR RELATED OR
INCIDENTAL TO THE DEALINGS OF THE PARTIES HERETO WITH RESPECT TO THIS AGREEMENT,
OR THE TRANSACTIONS RELATED THERETO, IN EACH CASE, WHETHER NOW EXISTING OR
HEREAFTER ARISING, AND WHETHER SOUNDING IN CONTRACT, TORT, OR OTHERWISE
(HEREAFTER COLLECTIVELY, “DISPUTES”). EACH PARTY HEREBY AGREES AND CONSENTS THAT
ANY SUCH CLAIM, DEMAND, ACTION OR CAUSE OF ACTION SHALL BE DECIDED BY COURT TRIAL
WITHOUT A JURY, AND THAT ANY PARTY MAY FILE AN ORIGINAL COUNTERPART OR A COPY OF
THIS SECTION 6(C) WITH ANY COURT AS WRITTEN EVIDENCE OF THE CONSENT OF THE
SIGNATORIES HERETO TO THE WAIVER OF THEIR RIGHT TO TRIAL BY JURY.
d.
Dispute Resolution. If any Party believes that another Party has breached
this Agreement, or in the event of any Dispute hereunder including, but not limited to, any
Dispute over the proper interpretation of the terms and conditions hereof, the following
procedures shall be invoked:
i.
Exchange of Written Statements. The goal of the Parties shall be
to resolve all Disputes amicably and voluntarily whenever possible. In the event of a Dispute
under this Agreement, either Party may give written notice to the other Party (pursuant to the
Notice provision in Section 6(a) requesting that the Steering Committee in good faith attempt
to resolve (but without any obligation to resolve) such Dispute. If such written notice is
received, the Steering Committee shall discuss such written notice and attempt to resolve the
same at its next regularly scheduled meeting. Such written notice shall sufficiently describe the
exact nature of the dispute and such Party’s recommended resolution and the reason(s) why
such Party feels its recommended resolution is fair and equitable in light of the terms and spirit
of this Agreement. Such statements shall represent part of a good-faith effort to resolve a
11936.024 2779644v1
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Dispute and as such, no statements prepared by a Party pursuant to this Section 6(d) may be
introduced as evidence or use as an admission against interest in any arbitral or judicial
resolution of such dispute.
ii.
Determination of Steering Committee. If the Steering Committee
renders an agreed resolution on a matter in dispute, both Parties shall be bound thereby. If the
Steering Committee has not resolved the matter in dispute within five (5) business days after
the commencement or good-faith negotiations by the Steering Committee, either Party may
submit the dispute to arbitration.
iii.
Disputes Submitted to Arbitration. Either Party may submit such
dispute to arbitration to be conducted in Tarrant County, Texas in accordance with the
American Arbitration Association Rules then in force. The number of arbitrators shall be three
(3). Each Party shall appoint one (1) arbitrator and such Party-appointed arbitrators shall jointly
designate the presiding arbitrator.
iv.
Arbitration is Binding. The decision of a majority of the arbitrators
shall be binding upon the Parties and shall be enforceable in any court of competent
jurisdiction. Such decision and award may allocate the costs of such arbitration to one of the
Parties, equally or disproportionately.
e.
Indemnification. Each Party shall be liable for its own acts to the extent
provided by law and hereby agrees to indemnify, hold harmless and defend the other Party, its
affiliates, officers, and employees against any and all liability, loss, cost, damage, expense, claim
or action, including reasonable attorney’s fees which the other Party may hereafter sustain,
incur, or be required to pay, arising out of or by reason of any act or omission of such Party, its
affiliates, agents, servants, or employees, in the execution, performance or failure to
adequately perform its obligations pursuant to this Agreement.
f.
Headings. The section headings to this Agreement do not form a part of
it, but are for convenience only and shall not affect or limit the meaning of the paragraphs.
g.
No Third-Party Beneficiaries. Each Party intends that this Agreement will
not benefit or create any right or cause of action in or on behalf of any person or entity other
than the Parties hereto.
h.
Force Majeure. No Party to this Agreement shall be liable to the other
Party by reason of any failure or delay in performance of this Agreement in accordance with its
terms if such failure or delay arises out of causes beyond the control and without the fault of
such Party. Such causes may include, but are not limited to: acts of God or of the public enemy,
acts of civil or military authority, fires, floods, epidemics, quarantine restrictions, strikes, freight
embargoes, unavailability of energy resources, riots or war, or any unusually severe weather
conditions. In the event of any force majeure occurrence, the disabled Party shall promptly and
in writing advise the other Party if it is unable to perform due to a force majeure event as well
as the expected duration of such inability to perform and any developments (or changes
therein) that appear likely to affect the ability of the disabled Party to perform any of its
obligations in whole or in part.

11936.024 2779644v1

6

TCV-VT0000252

Case 3:20-cv-00632-MHL Document 5-16 Filed 09/15/20 Page 8 of 15 PageID# 854

i.
Waivers. No waiver by either Party of any default hereunder by the other
shall operate as a waiver of any other default or of a similar default on a future occasion. No
waiver of any term or condition hereof by either Party shall be effective unless the same shall
be in writing and signed by both Parties.
j.
Severability. In the event that any provision of this Agreement (other
than a provision which goes to the essence of the consideration for this Agreement) is declared
invalid, unenforceable, or void, to any extent, by a court of competent jurisdiction, the
remainder of this Agreement and the application thereof shall not be affected thereby, but
rather shall be enforced to the greatest extent permitted by law.
k.
Governing Law; Venue. This Agreement and any disputes related to or
arising hereunder, whether in tort or contract, shall be construed in accordance with and
governed by the laws of the State of Texas, without regard to the law relating to conflict of
laws. The Parties agree that any litigation arising out of this Agreement shall be brought only in
the state district or federal courts situated in Tarrant County, Texas.
l.
Assignment; Successors. Neither Party may assign, delegate or otherwise
transfer this Agreement or any of its rights or obligations hereunder without the prior written
consent of the other Party. Subject to the foregoing sentence, this Agreement shall be binding
upon and inure to the benefit of the Parties hereto and each Party’s respective successors and
permitted assigns.
m.
Relationship of the Parties. Neither Party is an agent of the other Party,
and nothing in this Agreement shall be construed as creating a joint venture, partnership or
employment relationship between the Parties hereto.
n.
Entire Agreement; Modifications. This Agreement, and any attachments
or amendments thereto, shall supersede all prior agreements, communications,
representations, understandings, either oral or written, between the Parties with respect to the
specific subject matter hereof. This Agreement, or any attachment or amendment thereto,
may not be modified except as mutually agreed to in writing, signed by an authorized
representative of each Party.
o.
Survival. Notwithstanding anything herein to the contrary, all terms
logically construed to survive the Term of this Agreement shall survive.
p.
Counterparts. This Agreement may be executed in two or more
counterparts, each of which shall be deemed an original but all of which together shall
constitute one and the same Agreement and will be deemed effective on the Effective Date.
The counterparts of this Agreement and all attachments or amendments thereto may be
executed and delivered by facsimile or other electronic signature by any of the Parties to any
other Party and the receiving Party may rely on the receipt of such document so executed and
delivered by facsimile or other electronic means as if the original had been received.
[SIGNATURE PAGE FOLLOWS.]
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IN WITNESS WHEREOF, each Party has caused this Agreement to be executed by its duly
authorized representative effective as of the Effective Date .
TCDS:

EDS:

TC DECISION SCIENCES, LLC

ELEVATE DECISION SCIENCES, LLC

By:

By:
Name: Kenneth E. Rees
Title : President

Name: Kenneth E. Rees
Title: President

Data Sharing and Support Agreement
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Exhibit A
Data Sharing for Model Development and Validation Purposes
Effective Date: May 1, 2014
Expiration Date: October 31, 2014 (except that any information to be shared under this Exhibit
A will be information that was in place as of April 30, 2014).
TCDS and EDS acknowledge that as part of the Reorganization EDS will receive all data and
information related to the following products: RISE, PayDay One, PayDay OK, PayDay Select,
Sunny, Quid, 1 Month Loan, Presta and Elastic (new).
TCDS and EDS acknowledge that after the Reorganization TCDS will retain data and information
related to the following products: ThinkCash, Elastic (old) and Spendable.
Notwithstanding the transition of the products as described above, TCDS and EDS acknowledge
and agree that TCDS will retain a copy of all product data and information for historical
purposes and in order to comply with all applicable statutory, regulatory and other legal
obligations.
Reference is made to the Data Sharing Letter Agreements entered into by TCDS and EDS with
each of Plain Green, LLC (“PGL”), Great Plains Lending, LLC (“GPL”), MobiLoans, LLC (“MBL”) and
the RISE Lenders (collectively, the “Letter Agreements”). As described further below, EDS will
share with TCDS certain data and information about the RISE product, as authorized and
directed by the RISE Lenders, and TCDS will share with EDS certain data and information about
the Plain Green, Great Plains and Mobiloans products, as authorized by each of PGL, GPL and
MBL. Upon request, TCDS also will share with EDS data and information about the ThinkCash,
Elastic (old) and Spendable products, and TCDS may also use data and information about the
PayDay One, PayDay OK, PayDay Select, Sunny, Quid, 1 Month Loan and Presta products.
Information to be shared and used under this Exhibit A may be used solely for the purpose of
developing and validating underwriting, verifications, response, line assignment and fraud
models, processes and rules and performing related analysis and not for any other purpose,
including, for example, marketing. Except as expressly set forth in Exhibit B with respect to
fraud mitigation and prevention, no data or information shared under this Exhibit A may be
used by TCDS or EDS in connection with the processing of any consumer credit application.
Information to be shared under this Exhibit A may not be shared with any Lender other than
the Lender who was the original source of the subject information. No data or information
shared under this Exhibit A may be used in any manner that contravenes any law or regulation
applicable to any Party hereto or any Lender.
The categories of data and information to be shared shall include, without limitation, the
following:
•
•

All data furnished by Borrowers on an application for credit;
Data obtained about Borrowers for the purpose of Processing an application for credit,
including, without limitation, information obtained as a result verifications and fraud
processes;
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•
•

Borrower account transaction history and related data, including, without limitation,
information related to repayment; and
Analysis of the foregoing.

Consideration: The data and information sharing described in this Exhibit A is ancillary to the
Letter Agreements described above and mutually benefits TCDS and EDS and their respective
Lender clients. This Exhibit A is intended to set forth the framework by which TCDS and EDS will
mutually benefit from the orderly transition of the model development and validation services
described above after the Reorganization, and no separate consideration is required.
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Exhibit B
Fraud Mitigation and Prevention Services
Effective Date: May 1, 2014
Expiration Date: This Exhibit B will expire concurrent with the last to terminate of the Data
Sharing Letter Agreements entered into by TCDS and EDS with each of Plain Green, LLC (“PGL”),
Great Plains Lending, LLC (“GPL”), MobiLoans, LLC (“MBL”) and the RISE Lenders (collectively,
the “Letter Agreements”).
Services: As described further below, EDS will share with TCDS fraud data about the RISE
product, as authorized and directed by the RISE Lenders, and TCDS will share with EDS fraud
data about the Plain Green, Great Plains and Mobiloans products, as authorized by each of PGL,
GPL and MBL. The categories of fraud data and information to be shared shall include, without
limitation, the following:
1. General fraud “hot” list information derived from credit applications where the
applicant was determined to be fraudulent (i.e., not a real person or a perpetuator of
identity theft), including, without limitation:
Bad ABA routing numbers
Bad email domains
Bad drivers’ licenses
Bad social security numbers

Bad IP addresses
Bad email addresses
Bad phone numbers
Bad devices

Data points are not added to the “hot” list unless it has been determined that there is
an established pattern involving the subject data point plus at least one more fraud
indicator.
2.

Fraud data points being shared with third-party data providers, including, without
limitation, iovation and Clarity (substantive data points may be similar to data points
identified on the “hot” list).

3.

Information related to bank accounts, payment devices and payment transactions that
reflect fraud, including, without limitation:
ABA routing numbers
Payment device numbers

4.

Bank account numbers
ACH return code information

Information about legitimate customers who have evidenced an unwillingness to pay
based on such customer’s failure to make any payments and failure to make contact
with or respond to contact from the applicable Lender. This information may be used to
develop fraud strategies and modeling. In addition, depending on whether there is an
established pattern of fraud involved the customer, Personal Data of such customer may
be added to the lists identified in Items 1, 2 and 3.
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Fraud information provided pursuant to this Exhibit B may be used in connection with
processing consumer credit application in a manner consistent with applicable law, provided
that personally identifiable information of a particular consumer may be used in connection
with the processing of a consumer credit application only to determine whether to ask the
subject applicant to provide additional documentary information to support the credit
application and may not be used to decline an applicant for credit.
No data or information shared by any Party under this Exhibit B may be used in any manner
that contravenes any law or regulation applicable to any Party hereto or to any Lender.
Consideration: The fraud mitigation and prevention services described in this Exhibit B are
ancillary to the Letter Agreements described above. This Exhibit B is intended to set forth the
framework by which TCDS and EDS will carry out their respective obligations under the Letter
Agreements, and no separate consideration is required.
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Exhibit C
Data Hosting Services
Effective Date: May 1, 2014
Expiration Date: October 31, 2014
Services: Pursuant to the terms of the Shared Services Agreement, TCLS, an affiliate of TCDS, is
providing certain services to ECS, an affiliate of EDS, to support the Reorganization. Those
services include IT Services, as listed on Exhibit A to the Shared Services Agreement. Pending
the completion of the IT Services that are contemplated to be provided under the Shared
Services Agreement, certain data, information, documents and files that are intended to be
transitioned to the EDS data center and EDS servers will be retained in the TCDS data center
and on TCDS servers. During the term of this Exhibit C, TCDS will provide to EDS any EDS data,
information, documents or files needed by EDS upon request.
Consideration: The data hosting services provided by TCDS to EDS under this Exhibit C are
ancillary to the IT Services to be provided by TCLS to ECS under the Shared Services Agreement,
and TCDS and EDS agree that the consideration to be paid by ECS to TCLS under the Shared
Services Agreement is sufficient consideration as between TCDS and EDS.

Information Request and Transition Process


EDS shall submit requests for information in writing to the Steering Committee, in care
of the TCDS General Counsel



The Steering Committee, or delegates thereof, shall review and approve or disapprove
each submitted request



Approved requests will be delegated to appropriate TCDS employees for fulfillment



The sharing and transmission of information under this Exhibit C will be handled in a
secure manner
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Exhibit D
Data Connectivity Services
Effective Date: May 1, 2014
Expiration Date: June 30, 2014
Services: Pursuant to the terms of the Shared Services Agreement, TCLS, an affiliate of TCDS, is
providing certain services to ECS, an affiliate of EDS, to support the Reorganization. Those
services include IT Services and Fraud and Decision Services, as listed on Exhibit A to the Shared
Services Agreement. Pending the completion of the IT Services and Fraud and Decision Services
that are contemplated to be provided under the Shared Services Agreement, EDS will not have
full connectivity with data bases and third party data providers in order to support the
operations of the RISE and Elastic products. During the term of this Exhibit D, TCDS will provide
to EDS access and connectivity as follows:
Real-Time Provenir Connectivity via “web portals” to the following vendors:
•
•
•
•
•
•
•
•
•

Clarity
CLV
Teletrack
TU
FlipTop
RapLeaf
Targus
Lexis Nexis
ID Analytics

Batch File DM Connectivity via “sftp or ConnectDirect” for the following:
•
•
•
•
•
•

TU – Connect Direct
Experian – Connect Direct
Axium – SFTP
O2C – SFTP
L2C – SFTP
Epsilon – SFTP

Consideration: The data connectivity services provided by TCDS to EDS under this Exhibit D are
ancillary to the IT Services to be provided by TCLS to ECS under the Shared Services Agreement,
and TCDS and EDS agree that the consideration to be paid by ECS to TCLS under the Shared
Services Agreement is sufficient consideration as between TCDS and EDS.
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SHARED SERVICES AGREEMENT
by and between
TC LOAN SERVICE, LLC
and
ELEVATE CREDIT SERVICE, LLC
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SHARED SERVICES AGREEMENT

This SHARED SERVICES AGREEMENT (this “Agreement”), is made as of this 1st day of
May, 2014 (the “Effective Date”), between TC Loan Service, LLC (“TCLS”), a Delaware limited
liability company with its principal office at 4150 International Plaza, Suite 400, Fort Worth,
Texas 76109 and Elevate Credit Service, LLC (“Elevate”), a Delaware limited liability company
with its principal office at 4150 International Plaza, Suite 300, Fort Worth, Texas 76109. TCLS
and Elevate may be referred to hereinafter individually as a “Party” and/or together as the
“Parties”.
RECITALS
WHEREAS, Think Finance, Inc. (“TFI”), the sole member of TCLS, has decided to
distribute all of the outstanding equity interests of Elevate Credit, Inc. (“EC”), the parent entity
of Elevate, to its shareholders (the “Distribution”) in accordance with the terms of that certain
Separation and Distribution, dated as of the Effective Date (the “Distribution Agreement”).
WHEREAS, in order to provide for an orderly transition of services to customers, the
Parties mutually desire that TCLS continue to provide certain services to Elevate and that
Elevate provide certain services to TCLS, following the spin-off.
WHERAS, this Agreement will govern the conduct of the Parties in providing such
services.
NOW THEREFORE, in consideration of the foregoing and of the mutual covenants and
agreements contained herein and for other good and valuable consideration, the receipt and
sufficiency of which are hereby acknowledged, the Parties, intending to be legally bound, agree
as follows:
1. SERVICES. Subject to the terms and conditions of this Agreement, the Parties, acting
directly or through their Affiliates (as hereafter defined) or their respective employees
or agents, agree to share the services set forth on Attachment A (being collectively
referred to as the “Shared Services” or individually as a “Shared Service”). All Shared
Services shall be performed in a professional and workmanlike manner. For purposes of
this Agreement, “Affiliate” shall have the meaning as set forth in the Distribution
Agreement.
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2. STEERING COMMITTEE. In order to monitor, coordinate and facilitate implementation
of the terms and conditions of this Agreement, the Parties shall establish a “Steering
Committee” consisting of at least two (2) executive officers from each Party and
whereby each Party is equally represented. The Steering Committee shall meet on or
before the fifth (5th) day of each calendar month (or more frequently if needed) during
the Term to make decisions regarding the continuation or cancellation of any portion of
the Shared Services and the pricing and/or reimbursement for such Shared Services
pursuant to Section 3.
3. PRICING.
3.1.

Fixed Price. To the extent that a cost or expense of a Shared Service is
demonstrably attributable to or for the benefit of a Party or a Party’s affiliate,
such Party shall pay the actual cost or expense incurred by the Party or its
Affiliate which provided such Shared Service.

3.2.

Third-Party Invoices. If either Party receives an invoice from a third-party for a
Shared Service, the receiving Party shall submit a copy of such invoice to the
other Party within five (5) business days of receipt of the same. Payment for such
invoice will be in accordance with this Section 3. Payment for any such invoice
shall be apportioned in accordance with Section 3.3.

3.3.

Allocation Formula. To the extent that a cost or expense of a Shared Service is
not demonstrably attributable to or for the benefit of either Party, the cost per
Party for the Shared Services will be determined in accordance with the
following formula: The actual or direct cost of the Shared Service (e.g., payroll,
benefits costs, etc.) in addition to an allocation of overhead utilized for the
Shared Service, the sum of which is then multiplied by the percentage of
approximate monthly revenue attributable to each Party to the total combined
revenue for both Parties or their affiliates. In the event that this allocation
cannot be determined, the price of such Shared Service to each Party will be
determined by the Steering Committee in good faith.

4. CONFIDENTIALITY. The Parties acknowledge and agree that their respective obligations
of confidentiality are governed by the NDA and they expressly ratify and confirm their
obligations to comply with the data privacy and security requirements thereof as well as
data privacy requirements of applicable laws and regulations. As used herein, “NDA”
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means the Mutual Non-Disclosure Agreement dated as of the date hereof, between TF
and EC, which NDA binds all subsidiaries of each of them.
5. RECORDS RETENTION. Each Party agrees to retain pertinent business records pursuant
to its respective records retention policy.
6. COMPLIANCE WITH LAWS AND REGULATIONS. The Parties agree that they will, at their
own cost and expense, comply with, or cause to be complied with, all laws, rules,
regulations and other governmental requirements which may be applicable to its
performance of the Shared Services.
7. TERM. The term of this Agreement (“Term”) shall commence on the Effective Date and
continue in full force and effect for a period of six (6) calendar months or until all Shared
Services have been terminated, whichever occurs first. The Parties may agree to extend
this Agreement or any Shared Service hereunder for thirty (30) day increments by
written agreement.
8. TERMINATION; EFFECT OF TERMINATION.
8.1.

Termination Due to Breach or Default.

8.1.1. Either Party may terminate this Agreement at any time for cause, in the
event that the other Party has breached any of the material provisions
contained herein, by the non-breaching Party giving ten (10) days’ prior
written notice to the Party committing the breach, which such notice shall
set forth a description of the breach. If the breach is cured to the reasonable
satisfaction of the non-breaching Party, within the above-mentioned ten (10)
day period, the non-breaching Party shall provide notice to the other Party of
its satisfaction with the cure and this Agreement shall continue in effect in
accordance with its terms as if no breach had occurred.
8.1.2. In the event that either Party shall: (i) cease conducting business in the
normal course; (ii) become insolvent; (iii) admit in writing its inability to meet
its debts generally as they become due; (iv) make a general assignment for
the benefit of creditors; (v) suffer or permit the appointment of a receiver,
trustee, liquidator or conservator for its business or assets; (vi) avail itself of,
or become subject to, any proceeding under the Federal Bankruptcy Act or
any other statute of any state relating to insolvency or the protection of

TCV-VT0000274

Case 3:20-cv-00632-MHL Document 5-17 Filed 09/15/20 Page 6 of 14 PageID# 867

rights of creditors; or (vii) proceedings are commenced for the dissolution,
winding-up or liquidation of either Party, then, at the option of the other
Party, this Agreement shall terminate immediately.
8.1.3. Effect of Termination. Upon the effective date of termination of this
Agreement, all legal obligations, rights and duties arising out of this
Agreement shall terminate except for such legal obligations, rights, and
duties that accrued prior to the effective date of the termination and except
as otherwise provided in this Agreement. If either or both of the Parties
terminate this Agreement or any portion of the Shared Services hereunder,
each Party shall use commercially reasonable efforts to provide assistance to
the other Party in the transitioning of such Shared Service even after the
effective date of the termination of this Agreement.
9. REPRESENTATIONS AND WARRANTIES. Each Party represents and warrants to the other
Party that as of the Effective Date, such Party: (i) is a limited liability company in full
force and effect under the laws of the state of Delaware and has full power and
authority to execute, deliver and perform this Agreement; and (ii) the execution,
delivery, and performance of this Agreement has been duly authorized by all necessary
action and does not violate or conflict with its organizational documents or any material
agreement to which its assets are bound.
10. INDEMNIFICATION. Each Party shall be liable for its own acts to the extent provided by
law and hereby agrees to indemnify, hold harmless and defend the other Party, its
affiliates, officers, and employees against any and all liability, loss, cost, damage,
expense, claim or action, including reasonable attorney’s fees which the other Party
may hereafter sustain, incur, or be required to pay, arising out of or by reason of any
act or omission of such Party, its affiliates, agents, servants, or employees, in the
execution, performance or failure to adequately perform its obligations pursuant to this
Agreement.
11. ASSIGNMENT. Neither Party may assign, delegate or otherwise transfer this Agreement
or any of its rights or obligations hereunder without the prior written consent of the
other Party.
12. NOTICES. Notice shall be given to the other Party in writing and may be effectuated by:
(i) US Mail, certified or return receipt requested; (ii) Facsimile; or (iii) electronic mail
using the contact information found below:
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TC Loan Service, LLC
Attention: Legal Department
4150 International Plaza, Ste. 400
Ft. Worth, Texas 76109
(817) 546-2786
(817) 546-2786 facsimile
ccarbone@thinkfinance.com

Elevate Credit Service, LLC
Attention: Legal Department
4150 International Plaza, Ste. 300
Ft. Worth, Texas 76109
(817) 928-1500
(817) 928-1500 facsimile
scutrona@elevate.com

13. DISPUTE RESOLUTION
13.1. Exchange of Written Statements. In the event of a dispute under this Agreement,
either Party may give written notice to the other Party (pursuant to the Notice
provision in Section 12) requesting that the Steering Committee in good faith
attempt to resolve (but without any obligation to resolve) such dispute. If such
written notice is received, the Steering Committee shall discuss such written
notice and attempt to resolve the same at its next regularly scheduled meeting.
Such written notice shall sufficiently describe the exact nature of the dispute and
such Party’s recommended resolution and the reason(s) why such Party feels its
recommended resolution is fair and equitable in light of the terms and spirit of
this Agreement. Such statements shall represent part of a good-faith effort to
resolve a dispute and as such, no statements prepared by a Party pursuant to
this Section 13 may be introduced as evidence or use as an admission against
interest in any arbitral or judicial resolution of such dispute.
13.2. Determination of Steering Committee. If the Steering Committee renders an
agreed resolution on a matter in dispute, both Parties shall be bound thereby. If
the Steering Committee has not resolved the matter in dispute within five (5)
business days after the commencement or good-faith negotiations by the
Steering Committee, either Party may submit the dispute to arbitration.
13.3. Disputes Submitted to Arbitration. Either Party may submit such dispute to
arbitration to be conducted in Tarrant County, Texas in accordance with the
American Arbitration Association Rules then in force. The number of arbitrators
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shall be three (3). Each Party shall appoint one (1) arbitrator and such Partyappointed arbitrators shall jointly designate the presiding arbitrator.

13.4. Arbitration is Binding. The decision of a majority of the arbitrators shall be
binding upon the Parties and shall be enforceable in any court of competent
jurisdiction. Such decision and award may allocate the costs of such arbitration
to one of the Parties, equally or disproportionately.
14. MISCELLANEOUS
14.1. Headings. The section headings to this Agreement do not form a part of it, but
are for convenience only and shall not affect or limit the meaning of the
paragraphs.
14.2. No Third Party Beneficiaries. Each Party intends that this Agreement will not
benefit or create any right or cause of action in or on behalf of any person or
entity other than the Parties hereto.
14.3. Force Majeure. No Party to this Agreement shall be liable to the other Party by
reason of any failure or delay in performance of this Agreement in accordance
with its terms if such failure or delay arises out of causes beyond the control and
without the fault of such Party. Such causes may include, but are not limited to:
acts of God or of the public enemy, acts of civil or military authority, fires, floods,
epidemics, quarantine restrictions, strikes, freight embargoes, unavailability of
energy resources, riots or war, or any unusually severe weather conditions. In
the event of any force majeure occurrence, the disabled Party shall promptly and
in writing advise the other Party if it is unable to perform due to a force majeure
event as well as the expected duration of such inability to perform and any
developments (or changes therein) that appear likely to affect the ability of the
disabled Party to perform any of its obligations in whole or in part.
14.4. Waivers. No waiver by either Party of any default hereunder by the other shall
operate as a waiver of any other default or of a similar default on a future
occasion. No waiver of any term or condition hereof by either Party shall be
effective unless the same shall be in writing and signed by both Parties.
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14.5. Severability. In the event that any provision of this Agreement (other than a
provision which goes to the essence of the consideration for this Agreement) is
declared invalid, unenforceable, or void, to any extent, by a court of competent
jurisdiction, the remainder of this Agreement and the application thereof shall
not be affected thereby, but rather shall be enforced to the greatest extent
permitted by law.
14.6. Governing Law; Venue. This Agreement and any disputes related to or arising
hereunder, whether in tort or in contract, shall be construed in accordance with
and governed by the laws of the State of Texas, without regard to the law
relating to conflict of laws. The Parties agree that any litigation arising out of this
Agreement shall be brought exclusively in the state district or federal courts
situated in Tarrant County, Texas.
14.7. Successors. Subject to the provisions of Section 11, this Agreement shall be
binding upon and inure to the benefit of the Parties hereto and each Party’s
respective successors and permitted assigns.
14.8. Relationship of the Parties. Neither Party is an agent of the other Party and
nothing in this Agreement shall be construed as creating a joint venture,
partnership or employment relationship between the Parties hereto.
14.9. Entire Agreement; Modifications. This Agreement, and any attachments or
amendments thereto, shall supersede all prior agreements, communications,
representations, understandings, either oral or written, between the Parties
specifically with respect to the Shared Services hereunder. This Agreement, or
any attachment or amendment thereto, may not be modified except as mutually
agreed to in writing, signed by an authorized representative of each Party.
14.10. Survival. Notwithstanding anything herein to the contrary, the provisions of
Sections 4, 5, 8.1.3, 10, 13, and 14 shall survive any termination or expiration of
this Agreement.
14.11. Counterparts. This Agreement may be executed in two or more counterparts,
each of which shall be deemed an original but all of which together shall
constitute one and the same Agreement and will be deemed effective on the
Effective Date. The counterparts of this Agreement and all attachments or
amendments thereto may be executed and delivered by facsimile or other
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electronic signature by any of the Parties to any other Party and the receiving
Party may rely on the receipt of such document so executed and delivered by
facsimile or other electronic means as if the original had been received.
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IN WITNESS WHEREOF, and in acknowledgment that the Parties have read, understood,
and agreed to the terms and conditions contained herein, TCLS and Elevate have caused this
Shared Services Agreement to be executed as of the Effective Date by their duly authorized
representatives.
TC LOAN SERVICE, LLC

ELEVATE CREDIT SERVICE, LLC

By:

By:

______________________________
Martin Wong, CEO

Date: ______________________________

______________________________
Ken Rees, CEO

Date: ______________________________
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IN WITNESS WHEREOF, and in acknowledgment that the Parties have read, understood, and

agreed to the terms and conditions contained herein, TCLS and Elevate have caused this Shared
Services Agreement to be executed as of the Effective Date by their duly authorized
representatives.

TC LOAN SERVICE, LLC

ELEVATE CREDIT SERVICE, LLC

By:

By:
Martin Wong, CEO

Date:

Ken Rees, CEO

Date:
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ATTACHMENT A
DESCRIPTION OF SHARED SERVICES
The following is a list of the Shared Services expected to be provided as of the Effective Date.
This list is subject to modification by the Steering Committee at any time during the Term.
SERVICES PROVIDED BY TCLS FOR ELEVATE:
1.

Human Resources Services:
Payroll and benefits administration; recruiting; time management; reporting and
performance management; and 401(k) administration.
2.
Finance Services: General
accounting services; general treasury services; and general financial analysis and
reporting.
3.

Facilities
Management
Services: Management of catering services; mail distribution; break room support;
management and coordination of office supplies; facilitation of janitorial services;
general receptionist duties; and location management for office furniture, equipment
and personnel.

4.

Operations Services: Technical
and procedural support for customer service; Access to testing services and updates as
well as the documentation of results; Technical writing support to assist in the timely
development and publication of communication alerts and to keep online database
accurate and current as well as assistance with Standard Operating Procedures (“SOPs”);
and Infrastructure resources.

5. IT Services: Staffing consisting of Technical Operations, Data Management Services,
Archer support, NOC support, Help Desk support, and PMO; Access to Think Finance
systems, Data Canter, and platforms including Shared Drives, Sharepoint, development
systems, development environments, testing environments, and production
environments.
6.

Fraud and Decision Services:
Access to the PV platform; Use of file transfer infrastructure.
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SERVICES PROVIDED BY ELEVATE FOR TCLS:
1.

Operations Services: Technical
and procedural support for customer service; Access to testing services and updates as
well as the documentation of results; Technical writing support to assist in the timely
development and publication of communication alerts and to keep online database
accurate and current as well as assistance with SOPs; and Infrastructure resources.

••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••
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THIS INSTRUMENT IS SUBJECT TO THE TERMS OF A SUBORDINATION AGREEMENT,
DATED AS OF MAY 1, 2014, ORIGINALLY AMONG ELEVATE CREDIT SERVICE, LLC, A
DELAWARE LIMITED LIABILITY COMPANY (“BORROWER”), ELEVATE CREDIT, INC., A
DELAWARE CORPORATION (“ELEVATE”), THE OTHER ENTITIES IDENTIFIED ON THE
SIGNATURE PAGES THERETO AS AN “OBLIGOR” (SUCH OTHER OBLIGORS,
COLLECTIVELY WITH BORROWER AND ELEVATE, THE “OBLIGORS” AND, INDIVIDUALLY,
AS AN “OBLIGOR”), THINK FINANCE, INC., A DELAWARE CORPORATION (THE
“SUBORDINATED CREDITOR”), AND VICTORY PARK MANAGEMENT, LLC, WHICH
AGREEMENT (AS AMENDED IN ACCORDANCE WITH ITS TERMS) IS INCORPORATED
HEREIN BY REFERENCE.

CREDIT FACILITY AGREEMENT

Dated as of May 1, 2014
by and among
ELEVATE CREDIT SERVICE, LLC, a Delaware limited liability company, as Borrower,
ELEVATE CREDIT, INC., a Delaware corporation (“Elevate”), as a Guarantor,
CERTAIN OTHER PERSONS FROM TIME TO TIME PARTY HERETO,
collectively with Elevate as the Guarantors,
THINK FINANCE, INC., a Delaware corporation ("Lender")

______________________________________________________________________________
$75,000,000 SUBORDINATED SECURED PROMISSORY NOTE
______________________________________________________________________________
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CREDIT FACILITY AGREEMENT
This CREDIT FACILITY AGREEMENT (as modified, amended, extended, restated, amended and
restated and/or supplemented from time to time, this “Agreement”), dated as of May 1, 2014, is being
entered into by and among Elevate Credit Service, LLC, a Delaware limited liability company
(“Borrower”), as Borrower, Elevate Credit, Inc., a Delaware corporation (“Elevate”), as a Guarantor (as
defined herein), the other Guarantors, and Think Finance, Inc., a Delaware corporation ("Lender").
Recitals
WHEREAS, Borrower has authorized a subordinated secured promissory note to be issued by
Borrower;
WHEREAS, Lender wishes to purchase, and Borrower wishes to sell, upon the terms and conditions
stated in this Agreement, such subordinated secured promissory note, in substantially the form attached
hereto as Exhibit A; and
WHEREAS, contemporaneously with the execution and delivery of this Agreement, Borrower,
Guarantors and Lender are executing and delivering a Subordinated Pledge and Security Agreement,
substantially in the form attached hereto as Exhibit B (as modified, amended, extended, restated, amended
and restated and/or supplemented from time to time, the “Security Agreement”), pursuant to which assets of
Borrower and the Guarantors will be pledged as Collateral to secure the Obligations.
NOW, THEREFORE, in consideration of the premises and the covenants and agreements contained herein,
Borrower, Guarantors and Lender hereby agree as follows:

ARTICLE 1
DEFINITIONS; CERTAIN TERMS

Section 1.1
Definitions. As used in this Agreement, the following terms have the
respective meanings indicated below, such meanings to be applicable equally to both the singular and plural
forms of such terms:
“Acquisition” means any transaction or series of related transactions for the purpose of or resulting,
directly or indirectly, in (a) the acquisition of all or substantially all of the assets of a Person, or of all or
substantially all of any business line, unit or division of a Person, (b) the acquisition of in excess of 50% of
the Equity Interests of any Person, or otherwise causing any Person to become a Subsidiary or (c) a merger
or consolidation or any other combination with another Person.
“Additional Amount” has the meaning set forth in Section 2.5(a).
“Affiliate” means, with respect to a specified Person, another Person that (a) is a director or officer
of such specified Person or (b) directly or indirectly through one or more intermediaries, Controls, is
Controlled by or is under common Control with the Person specified.
“Agreement” has the meaning set forth in the introductory paragraph hereto.
“Bankruptcy Law” has the meaning set forth in Section 8.1(b).
“Borrower” has the meaning set forth in the introductory paragraph.
“Business Day” means any day other than Saturday or Sunday or any day that banks in Chicago,
Illinois are required or permitted to close.
11936.024 2759148v3
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“Capital Stock” means: (a) in the case of a corporation, corporate stock; (b) in the case of an
association or business entity, any and all shares, interests, participations, rights or other equivalents
(however designated) of corporate stock; (b) in the case of a partnership or limited liability company,
partnership interests (whether general or limited) or membership interests; and (d) any other interest or
participation that confers on a Person the right to receive a share of the profits and losses of, or distributions
of assets of, the issuing Person, but excluding from all of the foregoing any debt securities convertible into,
or exchangeable for, Capital Stock, whether or not such debt securities include any right of participation with
Capital Stock.
“Change of Control” means, (a) with respect to any Credit Party or any Subsidiary of any Credit
Party, that such Person shall, directly or indirectly, in one or more related transactions, (i) consolidate or
merge with or into (whether or not such Person is the surviving corporation) another Person or (ii) sell,
assign, transfer, lease, license, convey or otherwise dispose of all or substantially all of the properties or
assets of such Person to another Person; provided, the foregoing notwithstanding, any of the Elevate
Subsidiaries (other than Borrower) may suspend its operations in any jurisdiction in which it operates and
dissolve as a result of a decision by the Credit Parties to exit one or more markets from time to time; (b) with
respect to the Capital Stock of Elevate, the existing holders of the Capital Stock of Elevate as of the Closing
Date collectively shall cease to own, beneficially and of record, directly or indirectly, for any reason at least
fifty one percent (51%) of the aggregate ordinary voting power represented by issued and outstanding Capital
Stock of Elevate or, in any event, that number of shares of Capital Stock of Elevate representing voting
control of Elevate; or (c) Elevate shall cease to own, beneficially and of record, for any reason at any time all
of the Capital Stock of Borrower or any of the Elevate Subsidiaries.
“Closing” has the meaning set forth in Section 3.1.
“Closing Date” has the meaning set forth in Section 3.1.
“Code” means the Internal Revenue Code of 1986, as amended.
“Collateral” means the “Collateral” as defined in the Security Agreement.
“Commitment” has the meaning set forth in Section 3.1.
“Contingent Obligation” means, as to any Person, any direct or indirect liability, contingent or
otherwise, of that Person with respect to any indebtedness, lease, dividend or other obligation of another
Person if the primary purpose or intent of the Person incurring such liability, or the primary effect thereof, is
to provide assurance to the obligee of such liability that such liability will be paid or discharged, or that any
agreements relating thereto will be complied with, or that the holders of such liability will be protected (in
whole or in part) against loss with respect thereto.
“Control” means the possession, directly or indirectly, of the power to (i) vote ten percent (10%) or
more of the Capital Stock having ordinary voting power for the election of directors of a Person or (ii) direct
or cause the direction of management and policies of a Person, whether through the ownership of voting
securities, by contract or otherwise. “Controlling” and “Controlled” have meanings correlative thereto.
“Credit Party” means Borrower and each Guarantor.
“Current Interest Rate” means a rate equal to eight percent (8%) per annum.
“Custodian” has the meaning set forth in Section 8.1(b).
“Default Rate” means a rate equal to ten percent (10%) per annum.
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“Elevate Subsidiaries” means each of (a) the Subsidiaries of Elevate (other than Borrower) listed on
the signature pages hereto as a “Elevate Subsidiary” and (b) each other Subsidiary (other than Borrower)
formed or acquired by Elevate from time to time after the Closing Date. For purposes of clarification, the
UK Subsidiary shall not be deemed to be an Elevate Subsidiary.
“Equity Interests” means Capital Stock and all warrants, options and other rights to acquire Capital
Stock (but excluding any debt security that is convertible into, or exchangeable for, Capital Stock, whether or
not such debt security includes the right of participation with Capital Stock).
“Event of Default” has the meaning set forth in Section 8.1.
“Event of Default Commitment Suspension or Termination Notice” has the meaning set forth in
Section 8.2(a).
“Event of Default Notice” has the meaning set forth in Section 8.2(a).
“Event of Default Redemption” has the meaning set forth in Section 8.2(a).
“Event of Default Redemption Notice” has the meaning set forth in Section 8.2(a).
“Excluded Taxes” means, in respect of Lender, as applicable, (a) income taxes imposed on the net
income of such Person and (b) franchise taxes imposed on the net income of such Person, in each case by the
jurisdiction under the laws of which such Person is organized or qualified to do business or a jurisdiction or
any political subdivision thereof in which Lender engages in business activity other than activity arising
solely from such Person having executed this Agreement or any Transaction Document and having enjoyed
its rights and performed its obligations under this Agreement or any Transaction Document and other than
any transaction or activity contemplated under any of the Transaction Documents.
“Fiscal Year” means a fiscal year of the Credit Parties.
“GAAP” means United States generally accepted accounting principles, consistently applied.
"GPLS Facility Agreements" means the Transaction Documents as defined in that certain Fourth
Amended and Restated Guaranty and Security Agreement, dated April 2, 2013, by and among Lender, Think
Finance SPV, LLC, a Delaware limited liability company, each of the other Persons identified on the
signature pages thereto as a "Guarantor" or that becomes a "Guarantor" thereto pursuant to the terms thereof,
Victory Park Capital Advisors, LLC, a Delaware limited liability company, as the original collateral agent,
and GPL Servicing Agent, LLC, a Delaware limited liability company, as the successor collateral for the
benefit of the GPLS Secured Parties (as defined therein), as amended, restated, supplemented or otherwise
modified from time to time.
“Governmental Authority” means the government of the United States of America, any other
nation or any political subdivision of any of the foregoing, whether federal, state or local, and any agency,
authority, commission, instrumentality, regulatory body, court, central bank or other entity exercising
executive, legislative, judicial, taxing, regulatory or administrative powers or functions of or pertaining to
government.
“Guarantor” means (i) Elevate, (ii) each of the Elevate Subsidiaries and (iii) each other Person that
guarantees in writing all or any part of the Obligations.
“Guarantor Payment” has the meaning set forth in Section 7.7(a).
“Hedging Obligations” means, with respect to any specified Person, the obligations of such Person
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under: (a) interest rate swap agreements (whether from fixed to floating or from floating to fixed), interest
rate cap agreements and interest rate collar agreements; (b) other agreements or arrangements designed to
manage interest rates or interest rate risk; and (c) other agreements or arrangements designed to protect such
Person against fluctuations in currency exchange rates or commodity prices.
“Indebtedness” of any Person means, without duplication (i) all indebtedness for borrowed money,
(ii) all obligations issued, undertaken or assumed as the deferred purchase price of property or services
(including, without limitation, “capital leases” in accordance with GAAP) (other than trade payables entered
into in the ordinary course of business), (iii) all reimbursement or payment obligations with respect to letters
of credit, surety bonds and other similar instruments, (iv) all obligations evidenced by notes, bonds, notes or
similar instruments whether convertible or not, including obligations so evidenced incurred in connection
with the acquisition of property, assets or businesses, (v) all indebtedness created or arising under any
conditional sale or other title retention agreement, or incurred as financing, in either case with respect to any
property or assets acquired with the proceeds of such indebtedness (even though the rights and remedies of
the seller or bank under such agreement in the event of default are limited to repossession or sale of such
property), (vi) all indebtedness referred to in clauses (i) through (v) above secured by (or for which the
holder of such indebtedness has an existing right, contingent or otherwise, to be secured by) any mortgage,
lien, pledge, charge, security interest or other encumbrance upon or in any property or assets (including
accounts and contract rights) owned by any Person, even though the Person which owns such assets or
property has not assumed or become liable for the payment of such indebtedness, (vii) all Contingent
Obligations in respect of indebtedness or obligations of others of the kinds referred to in clauses (i) through
(vi) above; (viii) banker’s acceptances; (ix) the balance deferred and unpaid of the purchase price of any
property or services due more than three months after such property is acquired or such services are
completed; (x) Hedging Obligations; and (xi) obligations under convertible securities of any Credit Party or
any of their Subsidiaries. In addition, the term “Indebtedness” of any Credit Party or any of their
Subsidiaries, as applicable, includes (a) all Indebtedness of others secured by a Lien on any assets of any
Credit Party or any of their Subsidiaries (whether or not such Indebtedness is assumed by any Credit Party or
any of such Subsidiaries), and (b) to the extent not otherwise included, the guarantee by any Credit Party or
any of their Subsidiaries of any Indebtedness of any other Person.
“Insolvent” means, with respect to any Person, (a) the present fair saleable value in a non-liquidation
context of such Person’s assets is less than the amount required to pay such Person’s total Indebtedness as
applicable, (b) such Person is unable to pay its debts and liabilities, subordinated, contingent or otherwise, as
such debts and liabilities become absolute and matured, (c) such Person intends to incur or believes that it
will incur debts that would be beyond its ability to pay as such debts mature or (d) such Person has
unreasonably small capital with which to conduct the business in which it is engaged as such business is now
conducted and is proposed to be conducted.
“Interest Date” has the meaning provided in Section 2.2(a).
“Inventory” has the meaning provided in the UCC.
“IRS” means the Internal Revenue Service of the United States and any successor thereto.
“Issuance Date” has the meaning provided in Section 2.2(a).
“Late Charge” has the meaning provided in Section 2.4.
“Lender” has the meaning set forth in the introductory paragraph.
“Lien” means any mortgage, lien, pledge, security interest, conditional sale or other title retention
agreement, charge or other security interest or encumbrance of any kind, whether or not filed, recorded or
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otherwise perfected under applicable law, including any conditional sale or other title retention agreement or
any lease or license in the nature thereof, any option or other agreement to sell or give a security interest in.
“Material Adverse Effect” means any material adverse effect on the business, properties, assets,
operations, the Collateral, results of operations, or condition (financial or otherwise) or prospects of the
Credit Parties and their Subsidiaries, taken as whole, or on the transactions contemplated hereby or by the
other Transaction Documents, or on the authority or ability of any Credit Party or any of their respective
Subsidiaries to fully and timely perform its obligations under any Transaction Document, in each case, as
determined by Lender in its sole but reasonable discretion.
“Maturity Date” means the earlier of (a) April 30, 2018; and (b) such earlier date as the unpaid
principal balance of the Note becomes due and payable pursuant to the terms of this Agreement and the Note.
“Maximum Note Balance” means $75,000,000.
“New Guarantor” has the meaning set forth in Section 6.8.
“Non-Excluded Taxes” has the meaning set forth in Section 2.5(a).
“Note” has the meaning set forth in Section 2.1.
“Obligations” means any and all obligations, liabilities and indebtedness, including without
limitation, principal, interest (including, but not limited to, interest calculated at the Default Rate and postpetition interest in any proceeding under any Bankruptcy Law), and other fees, costs, expenses and other
charges and other obligations arising under the Transaction Documents, of the Credit Parties to Lender or to
any parent, affiliate or subsidiary of Lender of any and every kind and nature, howsoever created, arising or
evidenced and howsoever owned, held or acquired, whether now or hereafter existing, whether now due or to
become due, whether primary, secondary, direct, indirect, absolute, contingent or otherwise (including,
without limitation, obligations of performance), whether several, joint or joint and several, and whether
arising or existing under written or oral agreement or by operation of law.
“Other Taxes” has the meaning set forth in Section 2.5(b).
“Person” means an individual, a limited liability company, a partnership, a joint venture, a
corporation, a trust, an unincorporated organization, any other entity and a government or any department or
agency thereof.
“Property” means any right or interest in or to property of any kind whatsoever, whether real,
personal or mixed and whether tangible or intangible, including, without limitation, Capital Stock.
"Rise Facility Agreements" means the Transaction Documents as defined in that certain Financing
Agreement, dated January 30, 2014, by and among Rise SPV, LLC, a Delaware limited liability company,
Think, all of the Subsidiaries of Think, Victory Park Management, LLC, as administrative and collateral
agent for the Lenders and Holdings (each as defined therein), and such Lenders, as amended, restated,
supplemented or otherwise modified from time to time.
“Schedules” has the meaning set forth in Article 5.
“Security Agreement” has the meaning set forth in the Recitals.
“Security Documents” means the Security Agreement and all other instruments, documents and
agreements delivered by any of the Credit Parties, any of their respective Subsidiaries, Affiliates or any
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equityholder of any of the Credit Parties in order to grant to Lender a Lien on any real, personal or mixed
Property of such Person as security for the Obligations.
“Subordination Agreement” means that certain Subordination Agreement dated as of the date
hereof by and among Borrower, Elevate, the other Guarantors, Lender and Victory Park Management, LLC,
as administrative agent and collateral agent for the Lenders and Holders (each as defined in the Rise Facility
Agreements), as amended from time to time in accordance with the terms thereof.
“Subsidiaries” has the meaning set forth in Section 5.1.
“Taxes” means any and all current or future (a) foreign, federal, state or local income, gross receipts,
franchise, estimated, alternative minimum, add-on minimum, sales, use, transfer, registration, value added,
excise, parking, unclaimed property/escheatment, natural resources, severance, stamp, occupation,
occupancy, ad valorem, premium, windfall profit, environmental, customs, duties, real property, personal
property, capital stock, social security, unemployment, disability, payroll, license, employee or other
withholding, or other tax of any kind whatsoever, (b) any liability for the payment of amounts of the type
described in clause (a) hereof as a result of being at any time a transferee of, or a successor in interest to, any
person, and (c) any interest, penalties or additions to tax or additional amounts (whether disputed or not) in
respect of the foregoing.
“Think” has the meaning set forth in the introductory paragraph.
“Transaction Documents” has the meaning set forth in Section 5.2.
“UCC” means the uniform commercial code as in effect in any applicable jurisdiction.
"UK Subsidiary" means Think Finance (UK) Ltd., a company incorporated under the laws of
England f/k/a Fortress Group (UK) Limited.

Section 1.2
Terms Generally. The definitions of terms herein shall apply equally to the
singular and plural forms of the terms defined. Whenever the context may require, any pronoun shall include
the corresponding masculine, feminine and neuter forms. The words “include”, “includes” and “including”
shall be deemed to be followed by the phrase “without limitation”. The word “will” shall be construed to
have the same meaning and effect as the word “shall”. Unless the context requires otherwise, (a) any
definition of or reference to any agreement, instrument or other document herein shall be construed as
referring to such agreement, instrument or other document as from time to time amended, supplemented or
otherwise modified (subject to any restrictions on such amendments, supplements or modifications set forth
herein), (b) any reference herein to any Person shall be construed to include such Person’s successors and
assigns, (c) the words “herein”, “hereof” and “hereunder”, and words of similar import, shall be construed
to refer to this Agreement in its entirety and not to any particular provision hereof, (d) all references herein to
Articles, Sections, Exhibits and Schedules shall be construed to refer to Articles and Sections of, and
Exhibits and Schedules to, this Agreement and (e) the words “asset” and “property” shall be construed to
have the same meaning and effect and to refer to any right or interest in or to assets and properties of any
kind whatsoever, whether real, personal or mixed and whether tangible or intangible.
Section 1.3
Accounting and Other Terms. Unless otherwise expressly provided
herein, each accounting term used herein shall have the meaning given it under GAAP applied on a basis
consistent with those used in preparing the financial statements delivered to Lender pursuant to Section 8.2.
Notwithstanding any other provision contained herein, all terms of an accounting or financial nature used
herein shall be construed, and all computations of amounts and ratios referred to herein shall be made,
without giving effect to any election under Accounting Standards Codification 825-10 (or any other
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Financial Accounting Standard having a similar result or effect) to value any Indebtedness or other liabilities
of any Credit Party or any Subsidiary of any Credit Party at “fair value”.

ARTICLE 2
BORROWER’S AUTHORIZATION OF ISSUE

Section 2.1
Subordinated Secured Promissory Note. Borrower has authorized the
issuance to Lender on the Closing Date of a subordinated secured promissory note in the principal amount up
to the Maximum Note Balance, to be dated the date of issue thereof, to mature on the Maturity Date, to bear
interest as provided in Section 2.2 and to be in the form of Exhibit A (the “Note”). Borrower shall repay the
outstanding principal balance of the Note in full in cash on the Maturity Date, unless accelerated in
accordance with Section 8.2 or prepaid in accordance with Section 2.3. The term “Note” as used herein shall
include the subordinated secured promissory note delivered pursuant to any provision of this Agreement and
each subordinated secured promissory note delivered in substitution or exchange for, or otherwise in respect
of, the Note pursuant to any such provision. Draws under the Note shall be disbursed as Borrower shall
direct on each borrowing date, upon the submission of such evidence as Lender shall request to verify the
satisfaction of the funding conditions set forth in Section 5.2; provided, however, that, after giving effect to
any such draw, the aggregate principal amount of the Note shall not exceed the Maximum Note Balance.
Section 2.2
Interest. Borrower shall pay interest on the unpaid principal amount of the
Note at the rates, time and manner set forth below:
(a)
Rate of Interest. The Note shall bear interest on the unpaid principal amount
thereof from the date issued through the date the Note is paid in full in cash (whether upon final maturity, by
prepayment, acceleration or otherwise) at the Current Interest Rate. Interest on the Note shall be computed
on the basis of a 360-day year and actual days elapsed and, subject to Section 2.2(b), shall be payable
monthly, in arrears, on the third (3rd) Business Day following the last day of each calendar month during the
period beginning on the date the Note is issued (the “Issuance Date”) and ending on, and including, the date
on which the Obligations under the Note are paid in full (each, an “Interest Date”).
(b)
Interest Payments. Interest on the Note shall be payable on each Interest Date or at
any such other time the Note becomes due and payable (whether by acceleration or otherwise) to Lender on
the applicable Interest Date. Each Interest Date shall be considered the last day of an accrual period for U.S.
federal income tax purposes. Notwithstanding anything herein to the contrary, any payment of accrued but
unpaid interest due and owing on the Note shall be made by cash only by wire transfer of immediately
available funds.
(c)
Default Rate. Upon the occurrence of any Event of Default, the Note shall bear
interest (including post-petition interest in any proceeding under any Bankruptcy Law) on the unpaid
principal amount thereof at the Default Rate from the date of such Event of Default through and including
the date such Event of Default is waived. If such Event of Default is subsequently waived, then the
adjustment referred to in the preceding sentence shall cease to be effective as of the date of such waiver;
provided that interest as calculated and unpaid at the Default Rate during the continuance of such Event of
Default shall continue to be due to the extent relating to the days after the occurrence of such Event of
Default through and including the date on which such Event of Default is waived. All such interest shall be
payable on demand of Lender.
(d)
Savings Clause. In no contingency or event shall the interest rate charged pursuant
to this Agreement exceed the highest rate permissible under any law which a court of competent jurisdiction
shall, in a final determination, deem applicable hereto. If such a court determines that Lender has received
interest hereunder in excess of the highest applicable rate, then the amount of such excess interest shall be
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applied against the principal amount of the Note then outstanding to the extent permitted by applicable law,
and any excess interest remaining after such application shall be refunded promptly to Borrower.

Section 2.3

Prepayments.

(a)
Discretionary Prepayments. Subject to the terms of the Subordination Agreement,
Borrower may, at its option, prepay all or any portion of the unpaid principal amount of the Note at any time
and from time to time provided, however, that any such prepayment shall not occur more than once in any
calendar week.
(b)

Mandatory Prepayments.

(i)
On the date of receipt by Elevate of the proceeds of any sale of all or
substantially all of the assets of Elevate, subject to the terms of the Subordination Agreement, the Borrower
shall prepay the Notes as set forth in Section 2.3(e) in an aggregate amount equal to 100% of such net cash
proceeds.
(ii)
If at any time the then outstanding principal balance of the Notes shall
exceed the Maximum Note Balance, then Borrower shall immediately prepay the Notes as set forth in
Section 2.3(e) in an amount sufficient to eliminate such excess.
(c)
Reborrowing. For the avoidance of doubt, any amounts prepaid under the Note
may be reborrowed by Borrower at any time so long as no Event of Default has occurred and is continuing.

Section 2.4
Payments. Whenever any payment of cash is to be made by any Credit
Party to Lender pursuant to this Agreement, the Note or other Transaction Document, such payment shall be
made in lawful money of the United States of America by a check drawn on the account or accounts of such
Credit Party and sent via overnight courier service to such Person at such address as previously provided to
Borrower in writing; provided that (i) Lender may elect to receive a payment of cash via wire transfer of
immediately available funds by providing Borrower with prior written notice setting out such request and
Lender’s wire transfer instructions and (ii) Credit Parties may elect to make a payment of cash via wire
transfer of immediately available funds in accordance with wire transfer instructions provided by Lender
upon request therefor. Whenever any amount expressed to be due by the terms of this Agreement or the
Note is due on any day which is not a Business Day, the same shall instead be due on the next succeeding
day which is a Business Day and, in the case of any Interest Date which is not the date on which the Note is
paid in full in cash, the extension of the due date thereof shall not be taken into account for purposes of
determining the amount of interest due on such date. Any amount due under the Transaction Documents
(other than principal and interest, if the same are already accruing interest at the Default Rate), which is not
paid when due shall result in a late charge being incurred and payable by Borrower in an amount equal to
accrued interest at the Default Rate from the date such amount was due until the same is paid in full in cash
(“Late Charge”). Such Late Charge shall continue to accrue post-petition in any proceeding under any
Bankruptcy Law.
Section 2.5

Taxes.

(a)
Any and all payments by or on behalf of the Credit Parties hereunder and under any
other Transaction Document shall be made free and clear of and without deduction or withholding for any
and all current or future Taxes, levies, imposts, deductions, charges or withholdings that are or would be
applicable to Lender, excluding income taxes imposed on the net income of Lender by the jurisdiction under
the laws of which such Person is organized (all such non-excluded Taxes, levies, imposts, deductions,
charges, withholdings and liabilities, collectively or individually, and any and all U.S. federal, state and local
Taxes, being called “Non-Excluded Taxes”). If any Non-Excluded Taxes are required to be withheld from
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or in respect of any sum payable hereunder or under any Transaction Document to Lender, (x) the sum
payable shall be increased by the amount (an “Additional Amount”) necessary so that, after making all
required deductions and withholdings (including deductions and withholdings applicable to additional sums
payable under this Section 2.5(a)) Lender shall receive an amount equal to the sum it would have received
had no such deductions or withholdings been made, (y) the Credit Parties shall make such deductions and
withholdings and (z) the Credit Parties shall pay the full amount deducted or withheld to the relevant
Governmental Authority in accordance with applicable law and, upon request, shall promptly provide to
Lender an evidence of such payment to the relevant Governmental Authority (in a form reasonably
satisfactory to Lender).
(b)
Borrower will pay to the relevant Governmental Authority in accordance with
applicable law any current or future stamp, registration, court, documentary, intangible, recording, filing or
similar Taxes or any other excise or property taxes, charges or similar levies that arise from any payment
made hereunder or under any Transaction Document, or from the execution, delivery, performance,
enforcement or registration of, from the receipt or perfection of a security interest under, or otherwise with
respect to, this Agreement or any Transaction Document that are or would be applicable to Lender (“Other
Taxes”).
(c)
The Credit Parties shall indemnify Lender and each of its Affiliates for the full
amount of Non-Excluded Taxes and Other Taxes paid by Lender or such Affiliates and any liability
(including penalties, interest and expenses (including reasonable attorney’s fees and expenses)) arising
therefrom or with respect thereto, whether or not such Non-Excluded Taxes or Other Taxes were correctly or
legally asserted by the relevant Governmental Authority. A certificate as to the amount of such payment or
liability prepared by Lender or such Affiliate, absent manifest error, shall be final conclusive and binding for
all purposes. Such indemnification shall be made within thirty (30) days after the date Lender or such
Affiliate makes written demand therefor. Lender or any of its Affiliates shall notify Borrower in writing of
the receipt by such Person of any written notice from any taxing authority demanding, or threatening to
demand, any Tax indemnifiable by Borrower under this Section 2.5(c), within a reasonable period of time
after receipt of such notice.
(d)
On the Closing Date, and subsequently within a reasonable period of time following
a reasonable written request therefor by Borrower to Lender, Lender shall deliver to Borrower a completed
and signed IRS Form W-9 (or any successor form), as applicable.

Section 2.6

Reissuance.

(a)
Transfer. If the Note is to be transferred, then the holder thereof shall surrender
such Note to Borrower, whereupon Borrower will forthwith issue and deliver upon the order of such holder a
new Note (in accordance with this Section 2.6) representing the entire outstanding principal being transferred
by such holder. Upon the effectiveness of any such transfer, the holder thereof shall be deemed to be Lender
for purposes hereof.
(b)
Lost, Stolen or Mutilated Note. Upon receipt by Borrower of evidence reasonably
satisfactory to Borrower of the loss, theft, destruction or mutilation of the Note and (i) in the case of loss,
theft or destruction, upon delivery of an indemnity agreement reasonably satisfactory to Borrower and (ii) in
the case of mutilation, upon surrender and cancellation of the mutilated Note, Borrower shall execute and
deliver to such holder a new Note (in accordance with this Section 2.6) representing the outstanding
principal.
(c)
Issuance of New Note. Whenever Borrower is required to issue a new Note
pursuant to the terms of this Agreement or the Note, such new Note (i) shall be of like tenor with the Note
being replaced, (ii) shall represent, as indicated on the face of such new Note, the Commitment thereunder

11936.024 2759148v3

9

TCV-VT0000586

Case 3:20-cv-00632-MHL Document 5-18 Filed 09/15/20 Page 15 of 33 PageID# 890

then in effect, (iii) shall have an Issuance Date, as indicated on the face of such new Note, which is the same
as the Issuance Date of the Note being replaced, (iv) shall have the same rights and conditions as the Note
being replaced, and (v) shall represent accrued interest on the principal of the Note being replaced from such
Issuance Date.

ARTICLE 3
CLOSING

Section 3.1
Closing. In consideration for Lender’s commitment to fund future draws
under the Note in accordance with the terms hereof (such amount as the same may be reduced or increased
from time to time in accordance with this Agreement, being referred to herein as Lender’s “Commitment”),
Borrower shall issue to Lender on the Closing Date (as defined below), the Note, in substantially the form
attached as Exhibit A, a Note in the aggregate principal amount of such Commitment. The closing (the
“Closing”) of the transactions contemplated by this Agreement and the issuance of the Note to Lender shall
occur at the offices of Coblentz, Patch, Duffy & Bass LLP, One Ferry Building, Suite 200, San Francisco,
California 94111. The date and time of the Closing (the “Closing Date”) shall be 10:00 a.m., Fort Worth
time, on the date hereof, subject to notification of satisfaction (or waiver) of the conditions to the Closing set
forth in Section 4.1. On the Closing Date, Borrower shall deliver to Lender the Note in the principal amount
of the Commitment of Lender, duly executed on behalf of Borrower.

ARTICLE 4
CONDITIONS TO LENDER’S OBLIGATION TO PURCHASE

Section 4.1
Closing. The obligation of Lender to close the transactions contemplated by
this Agreement and of Lender to purchase the Note is subject to the satisfaction, at or before the Closing
Date, of each of the following conditions:
(a)
(i) Borrower shall have executed and delivered to Lender the Note being issued to
Lender and (ii) the Credit Parties shall have executed and delivered to Lender each of the other Transaction
Documents to which it is a party.
(b)
The Credit Parties shall have executed and/or delivered, or caused to be delivered, to
Lender each of the Security Documents and the Credit Parties shall have executed (to the extent applicable)
and/or delivered, or caused to be delivered, to Lender such other documents relating to the transactions
contemplated by this Agreement as Lender may reasonably request.
(c)
Each Credit Party shall have authorized the filing of UCC financing statements for
each appropriate jurisdiction as is necessary, in Lender’s sole discretion, to perfect Lender’s security interest
in the Collateral.
(d)
The representations and warranties of the Credit Parties shall be true and correct in
all material respects (without duplication of any materiality qualifiers) as of the date when made and as of the
Closing Date as though made at that time (except for representations and warranties that speak as of a
specific date, which shall be true and correct in all material respects (without duplication of any materiality
qualifiers) as of such specific date), and the Credit Parties shall have performed, satisfied and complied in all
respects with the covenants, agreements and conditions required by the Transaction Documents to be
performed, satisfied or complied with by the Credit Parties at or prior to the Closing Date.
(e)
No Event of Default (or event or circumstance that, with the passage of time, the
giving of notice, or both, would become an Event of Default) shall have occurred and be continuing or would
result from the closing of the transactions contemplated by this Agreement or issuance of the Note at the
Closing.
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Section 4.2
Draws. The obligation of Lender to fund any draw under the Note
subsequent to the Closing Date is subject to the satisfaction, at the funding date thereof, of each of the
following conditions:
(a)
Each representation and warranty by any Credit Party contained herein and in each
other Transaction Document shall be true and correct in all material respects (without duplication of any
materiality qualifiers) as of such date (subject to such updates to the Schedules, if any, as are approved by
Lender in its reasonable discretion), except to the extent that such representation or warranty expressly
relates to an earlier date, including the Closing Date (in which event such representations and warranties
shall be true and correct in all material respects (without duplication of any materiality qualifiers) as of such
earlier date).
(b)
No Event of Default or event or circumstance which, with the giving of notice, the
lapse of time, or both, would (if not cured or otherwise remedied during such time) constitute an Event of
Default shall have occurred and be continuing or would result after giving effect to such draw.
(c)
After giving effect to such draw, the aggregate outstanding principal amount of the
Notes would not exceed the Maximum Note Balance.
(d)
(i) Lender and the Credit Parties shall have provided the Agent (as defined in the
Rise Facility Agreements) at least 2 Business Days’ prior written notice of such requested draw and the
proposed draw date and (ii) Agent shall not have provided, and none of Lender or any Credit Party shall have
received from Agent, on or prior to the proposed draw date, written notice to Lender or any Credit Party that
the requested draw cannot be made.
(e)
No Event of Default (as defined in the GPLS Facility Agreements) (or event or
circumstance that, with the passage of time, the giving of notice, or both, would become an Event of Default
(as defined in the GPLS Facility Agreements)) shall have occurred and be continuing or would result after
giving effect to such draw.

ARTICLE 5
CREDIT PARTIES’ REPRESENTATIONS AND WARRANTIES
As an inducement to Lender to enter into this Agreement and to consummate the transactions
contemplated hereby, each of the Credit Parties jointly and severally represents and warrants to Lender that
each and all of the following representations and warranties (as supplemented by the disclosure schedules
delivered to Lender contemporaneously with the execution and delivery of this Agreement (the
“Schedules”)) are true and correct as of the Closing Date. The Schedules shall be arranged by Borrower in
paragraphs corresponding to the sections and subsections contained in this Article 5.

Section 5.1
Organization and Qualification. Each Credit Party and each of its
respective Subsidiaries (which, for purposes of this Agreement, means any entity in which any Credit Party,
directly or indirectly, owns at least fifty percent (50%) of the Capital Stock or other Equity Interests)
(“Subsidiaries”) are entities duly incorporated or organized and validly existing in good standing under the
laws of the jurisdiction in which they are formed or incorporated, and have the requisite corporate or limited
liability company power and authorization to own their properties, carry on their business as now being
conducted, enter into the Transaction Documents to which they are party and carry out the transactions
contemplated thereby. Each Credit Party and each of its Subsidiaries is duly qualified as a foreign entity to
do business and is in good standing in every jurisdiction in which its ownership of property or the nature of
the business conducted by it makes such qualification necessary, except to the extent that the failure to be so
qualified or be in good standing would not have, either individually or in the aggregate, a Material Adverse
Effect.
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Section 5.2
Authorization; Enforcement; Validity. Each of the Credit Parties has the
requisite power and authority to enter into and perform its obligations under this Agreement, the Notes, the
Security Agreement, each of the other Security Documents, and each of the other agreements, documents and
certificates entered into by the parties in connection with the transactions contemplated by this Agreement
(collectively, the “Transaction Documents”) and to issue the Notes in accordance with the terms hereof and
thereof. The execution and delivery of the Transaction Documents by the Credit Parties have been duly
authorized by each of the Credit Parties’ respective board of directors (or other governing body) and the
consummation by the Credit Parties of the transactions contemplated hereby and thereby have been duly
authorized by the respective Credit Party’s board of directors (or other governing body), and (other than
filings with “Blue Sky” authorities as required therein) no further filing, consent, or authorization is required
by any Credit Party, its board of directors (or other governing body) or its stockholders or any parties in a
similar capacity. This Agreement and the other Transaction Documents have been duly executed and
delivered by each of the Credit Parties thereto, and constitute the legal, valid and binding obligations of each
of the Credit Parties party thereto, enforceable against each of such Credit Parties in accordance with their
respective terms, except as such enforceability may be limited by general principles of equity or applicable
bankruptcy, insolvency, reorganization, moratorium, liquidation or similar laws relating to, or affecting
generally, the enforcement of applicable creditors’ rights and remedies.
Section 5.3
Issuance of Note. The Note is duly authorized and, upon issuance in
accordance with the terms hereof, shall be validly issued and free from all Taxes, liens and charges with
respect to the issue thereof.
Section 5.4
No Conflicts. Neither the execution, delivery and performance of the
Transaction Documents by the Credit Parties party thereto, the consummation by the Credit Parties of the
transactions contemplated hereby and thereby will (i) result in a violation of any Credit Party’s or any
Subsidiary’s certificate of incorporation, certificate of formation, bylaws, limited liability company
agreement or other governing documents, or the terms of any Capital Stock or other Equity Interests of any
Credit Party or any of their Subsidiaries; (ii) conflict with, or constitute a breach or default (or an event
which, with notice or lapse of time or both, would become a breach or default) under, or give to others any
rights of termination, amendment, acceleration or cancellation of, any agreement, indenture or instrument to
which any Credit Party or any of their Subsidiaries is a party; or (iii) result in a violation of any law, rule,
regulation, order, judgment or decree.
Section 5.5
Conduct of Business. Neither any Credit Party nor any of their
Subsidiaries is in violation of any term of or in default under its certificate or articles of incorporation or
bylaws or other governing documents.

ARTICLE 6
COVENANTS

Section 6.1
Compliance with Rise Facility Agreements. Each Credit Party shall at all
times comply with all terms, conditions and covenants set forth in each of the Rise Facility Agreements.
Section 6.2
Deliveries. Borrower shall deliver the following to Lender via electronic (email) transmission or other written means acceptable to Lender:
(a)
Monthly Financial Statements. As soon as available, the unaudited consolidated
balance sheets of the Credit Parties and their Subsidiaries as at the end of such month and the related
consolidated statements of operations, stockholders’ equity and cash flows of the Credit Parties and their
Subsidiaries for such month and for the period from the beginning of the then current Fiscal Year to the end
of such month, all in reasonable detail, the financial position and results of operations of the Credit Parties
and their Subsidiaries, subject to normal year-end adjustments and absence of footnote disclosure;
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(b)
Annual Financial Statements. As soon as available, the audited consolidated
balance sheets of the Credit Parties and their Subsidiaries as at the end of such Fiscal Year and the related
consolidated statements of operations, stockholders’ equity and cash flows of the Credit Parties and their
Subsidiaries for such Fiscal Year, setting forth in each case in comparative form the corresponding figures
for the previous Fiscal Year, in reasonable detail, the financial position and results of operations of the Credit
Parties and their Subsidiaries, accompanied by a customary unqualified opinion of an independent
accounting firm;

Section 6.3
Notices. Borrower shall deliver the following to Lender via electronic (email) transmission or other written means acceptable to Lender:
(a)
Auditor Reports. Promptly upon receipt thereof, copies of any reports submitted
by the Credit Parties’ independent public accountants, if any, in connection with each annual, interim or
special audit or review of any type of the financial statements or internal control systems of any Credit Party
or any of their Subsidiaries made by such accountants, including any comment letters submitted by such
accountants to management of any Credit Party or any of their Subsidiaries in connection with their services;
(b)
Notice of Default. Promptly upon any officer of a Credit Party obtaining
knowledge (i) of any condition or event that constitutes an Event of Default (or event or circumstance that,
with the passage of time, the giving of notice, or both, would become an Event of Default) or that notice has
been given to a Credit Party with respect thereto; (ii) that any Person has given any notice to the Credit Party
or taken any other action with respect to any event or condition set forth in Article 10; or (iii) of the
occurrence of any event or change that has caused or evidences, either in any case or in the aggregate, a
Material Adverse Effect, a certificate of its chief executive officer or chief financial officer (or other
authorized executive officer performing a similar function) specifying the nature and period of existence of
such condition, event or change, or specifying the notice given and action taken by any such Person and the
nature of such claimed Event of Default, default, event or condition, and the action(s) the Credit Parties have
taken, are taking and propose to take with respect thereto;
(c)
Corporate Information. Ten (10) days’ prior written notice of any change (i) in
any Credit Parties’ corporate name, (ii) in any Credit Parties’ identity or organizational structure, (iii) in any
Credit Parties’ jurisdiction of organization, or (iv) in any Credit Parties’ Federal Taxpayer Identification
Number or state organizational identification number. The Credit Parties agree not to effect or permit any
change referred to in the preceding sentence unless all filings have been made under the UCC or otherwise
and all other actions that are required in order for Lender to continue at all times following such change to
have a valid, legal and perfected security interest in all the Collateral as contemplated in the Security
Agreement and other Transaction Documents; provided, the foregoing notwithstanding any of the Elevate
Subsidiaries (other than Borrower) may suspend its operations in any jurisdiction in which it operates and
dissolve as a result of a decision by the Credit Parties to exit one or more markets from time to time;
(d)
Other Information. Promptly upon their becoming available, deliver copies of
(i) all financial statements, reports, notices and proxy statements sent or made available generally by any
Credit Party to its security holders acting in such capacity or by any of their Subsidiaries to their security
holders other than another Credit Party or another Subsidiary, (ii) all regular and periodic reports and all
registration statements and prospectuses, if any, filed by any Credit Party or any of their Subsidiaries with
any securities exchange or with the SEC or any governmental or private regulatory authority, (iii) all press
releases and other statements made available generally by any Credit Party or any of their Subsidiaries to the
public concerning material developments in the business of any Credit Party or any of their Subsidiaries, (iv)
subject to limitations imposed by applicable law, all documents and information furnished to Governmental
Authorities in connection with any investigation of any Credit Party or any of their Subsidiaries (other than
any routine inquiry) and (v) such other information and data with respect to any Credit Party or any of their
Subsidiaries as from time to time may be reasonably requested by Lender.
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Section 6.4
Corporate Existence and Maintenance of Properties. Each Credit Party
shall maintain and preserve (a) its existence and good standing in the jurisdiction of its organization and (b)
its qualification to do business and good standing in each jurisdiction where the nature of its business makes
such qualification necessary (other than such jurisdictions in which the failure to be so qualified or in good
standing could not reasonably be expected to have, either individually or in the aggregate, a Material
Adverse Effect). Each Credit Party shall, and each Credit Party shall cause each of its Subsidiaries to,
maintain or cause to be maintained in good repair, working order and condition, ordinary wear and tear
excepted, all material properties used or useful in the business of the Credit Parties and their Subsidiaries and
from time to time will make or cause to be made all appropriate repairs, renewals and replacements thereof.
Section 6.5
Non-circumvention. Each Credit Party covenants and agrees that neither
any of the Credit Parties nor any of their Subsidiaries will, by amendment of its certificate of incorporation,
certificate of formation, limited liability company agreement, bylaws, or other governing documents, or
through any reorganization, transfer of assets, consolidation, merger, scheme of arrangement, dissolution,
issue or sale of securities, or any other voluntary action, avoid or seek to avoid the observance or
performance of any of the terms of this Agreement or the other Transaction Documents, and will at all times
in good faith carry out all of the provisions of this Agreement and the other Transaction Documents and take
all reasonable action as may be required to protect the rights of Lender.
Section 6.6
Compliance with Laws. No Credit Party shall, and no Credit Party shall
permit any of its Subsidiaries to, fail to (a) comply in all material respects with the requirements of all
applicable laws, rules, regulations and orders of any Governmental Authority and (b) preserve and maintain
in full force and effect all material rights, privileges, qualifications, permits, licenses and franchises
necessary in the normal conduct of its business.
Section 6.7
Use of Proceeds. The Credit Parties will use the proceeds from the sale of
each Note (a) to fund certain fees and expenses associated with the consummation of the transactions
contemplated by this Agreement, (b) to pay operating expenses and (c) for working capital and other general
corporate purposes. In no event shall the Credit Parties use the process from the sale of any Notes to
originate any consumer loans or other consumer credit products.
Section 6.8
Joinder. The Credit Parties shall notify Lender in writing within thirty (30)
days of the formation or acquisition of any Subsidiaries. For any Subsidiaries formed or acquired after the
Closing Date, the Credit Parties shall at their own expense, within the time period set forth in the
immediately preceding sentence, cause each such Subsidiary to execute an instrument of joinder in the form
reasonably acceptable to the parties. In the event a Person becomes a Guarantor (a “New Guarantor”)
pursuant to the Joinder Agreement, upon such execution the New Guarantor shall be bound by all the terms
and conditions hereof and the other Transaction Documents to the same extent as though such New
Guarantor had originally executed the Transaction Documents. The addition of a New Guarantor shall not in
any manner affect the obligations of the other Credit Parties hereunder or thereunder. Each Credit Party and
Lender acknowledge that the schedules and exhibits hereto or thereto may be amended or modified in
connection with the addition of any New Guarantor to reflect information relating to such New Guarantor.
Section 6.9
Further Assurances. At any time or from time to time upon the request of
Lender, each Credit Party will, at its expense, promptly execute, acknowledge and deliver such further
documents and do such other acts and things as Lender may reasonably request in order to effect fully the
purposes of the Transaction Documents. In furtherance and not in limitation of the foregoing, each Credit
Party shall take such actions as Lender may reasonably request from time to time to ensure that the
Obligations are guaranteed by all Subsidiaries (other than Borrower) of the Credit Parties and secured by
assets of the Credit Parties and their Subsidiaries.

ARTICLE 7
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CROSS GUARANTY

Section 7.1
Cross-Guaranty. Each Guarantor, jointly and severally, hereby absolutely
and unconditionally guarantees to Lender and its successors and assigns the full and prompt payment
(whether at stated maturity, by acceleration or otherwise) and performance of, all Obligations. Each
Guarantor agrees that its guaranty obligation hereunder is a continuing guaranty of payment and performance
and not of collection, that its obligations under this Article 7 shall not be discharged until payment and
performance, in full, of the Obligations under the Transaction Documents has occurred and all commitments
(if any) to lend hereunder have been terminated, and that its obligations under this Article 7 shall be absolute
and unconditional, irrespective of, and unaffected by:
(a)
the genuineness, validity, regularity, enforceability or any future amendment of, or
change in, this Agreement, any other Transaction Document or any other agreement, document or instrument
to which any Credit Party is or may become a party;
(b)
the absence of any action to enforce this Agreement (including this Article 7) or any
other Transaction Document or the waiver or consent by Lender with respect to any of the provisions thereof;
(c)

the Insolvency of any Credit Party or Subsidiary; or

(d)
any other action or circumstances that might otherwise constitute a legal or equitable
discharge or defense of a surety or guarantor.
Each Guarantor shall be regarded, and shall be in the same position, as principal debtor with respect to the
obligations guaranteed hereunder.

Section 7.2
Waivers by Guarantors. Each Guarantor expressly waives all rights it
may have now or in the future under any statute, or at common law, or at law or in equity, or otherwise, to
compel Lender to marshal assets or to proceed in respect of the obligations guaranteed hereunder against any
other Credit Party or Subsidiary, any other party or against any security for the payment and performance of
the obligations under the Transaction Documents before proceeding against, or as a condition to proceeding
against, such Guarantor. It is agreed among each Guarantor that the foregoing waivers are of the essence of
the transaction contemplated by this Agreement and the other Transaction Documents and that, but for the
provisions of this Article 7 and such waivers, Lender would decline to enter into this Agreement.
Section 7.3
Benefit of Guaranty. Each Guarantor agrees that the provisions of this
Article 7 are for the benefit of Lender and its successors, transferees, endorsees and assigns, and nothing
herein contained shall impair, as between any other Credit Party, on the one hand, and Lender, on the other
hand, the obligations of such other Credit Party under the Transaction Documents.
Section 7.4
Waiver of Subrogation, Etc. Notwithstanding anything to the contrary in
this Agreement or in any other Transaction Document, and except as set forth in Section 7.7, each Guarantor
hereby expressly and irrevocably waives any and all rights at law or in equity to subrogation, reimbursement,
exoneration, contribution, indemnification or set off and any and all defenses available to a surety, guarantor
or accommodation co-obligor. Each Guarantor acknowledges and agrees that this waiver is intended to
benefit Lender and shall not limit or otherwise affect such Guarantor’s liability hereunder or the
enforceability of this Article 7, and that Lender and its successors and assigns are intended third party
beneficiaries of the waivers and agreements set forth in this Section 7.4.
Section 7.5
Election of Remedies. If Lender may, under applicable law, proceed to
realize its benefits under any of the Transaction Documents, Lender may, at its sole option, determine which
of its remedies or rights it may pursue without affecting any of their rights and remedies under this Article 7.
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If, in the exercise of any of its rights and remedies, Lender shall forfeit any of its rights or remedies,
including its right to enter a deficiency judgment against any Credit Party or any other Person, whether
because of any applicable laws pertaining to “election of remedies” or the like, each Credit Party hereby
consents to such action by Lender, and waives any claim based upon such action, even if such action by
Lender shall result in a full or partial loss of any rights of subrogation that any Credit Party might otherwise
have had but for such action by Lender. Any election of remedies that results in the denial or impairment of
the right of Lender to seek a deficiency judgment against any Credit Party shall not impair any other Credit
Party’s obligation to pay the full amount of the Obligations under the Transaction Documents.

Section 7.6
Limitation. Notwithstanding any provision herein contained to the
contrary, each Guarantor’s liability under this Article 7 (which liability is in any event in addition to amounts
for which Credit Parties are primarily liable under the Transaction Documents) shall be limited to an amount
not to exceed as of any date of determination the greater of:
(a)
the net amount of all amounts advanced to such Guarantor under this Agreement or
otherwise transferred to, or for the benefit of, such Guarantor (including any interest and fees and other
charges); and
(b)
the amount that could be claimed by Lender from such Guarantor under this Article
7 without rendering such claim voidable or avoidable under Section 548 of Chapter 11 of the Bankruptcy
Code or under any applicable state Uniform Fraudulent Transfer Act, Uniform Fraudulent Conveyance Act
or similar statute or common law after taking into account, among other things, such Guarantor’s right of
contribution and indemnification from each other Credit Party under Section 7.7.

Section 7.7

Contribution with Respect to Guaranty Obligations.

(a)
To the extent that any Guarantor shall make a payment under this Article 7 of all or
any of the Obligations under the Transaction Documents (other than financial accommodations made to that
Guarantor for which it is primarily liable) (a “Guarantor Payment”) that, taking into account all other
Guarantor Payments then previously or concurrently made by any other Guarantor, exceeds the amount that
such Guarantor would otherwise have paid if each Guarantor had paid the aggregate Obligations under the
Transaction Documents satisfied by such Guarantor Payment in the same proportion that such Guarantor’s
“Allocable Amount” (as defined below) (as determined immediately prior to such Guarantor Payment) bore
to the aggregate Allocable Amounts of each of the Guarantor as determined immediately prior to the making
of such Guarantor Payment, then, following indefeasible payment in full in cash of the Obligations under the
Transaction Documents and termination of the Transaction Documents (including all commitments (if any)
to lend hereunder), such Guarantor shall be entitled to receive contribution and indemnification payments
from, and be reimbursed by, each other Guarantor for the amount of such excess, pro rata based upon their
respective Allocable Amounts in effect immediately prior to such Guarantor Payment.
(b)
As of any date of determination, the “Allocable Amount” of any Guarantor shall be
equal to the maximum amount of the claim that could then be recovered from such Guarantor under this
Article 7 without rendering such claim voidable or avoidable under Section 548 of Chapter 11 of the
Bankruptcy Code or under any applicable state Uniform Fraudulent Transfer Act, Uniform Fraudulent
Conveyance Act or similar statute or common law.
(c)
This Section 7.7 is intended only to define the relative rights of Guarantor and
nothing set forth in this Section 7.7 is intended to or shall impair the obligations of Credit Parties, jointly and
severally, to pay any amounts as and when the same shall become due and payable in accordance with this
Agreement. Nothing contained in this Section 7.7 shall limit the liability of any Credit Party to pay the
financial accommodations made directly or indirectly to that Credit Party and accrued interest, fees and
expenses with respect thereto for which such Credit Party shall be primarily liable.
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(d)
The parties acknowledge that the rights of contribution and indemnification
hereunder shall constitute assets of the Guarantor to which such contribution and indemnification is owing.
The rights of the indemnifying Guarantor against other Guarantor under this Section 7.7 shall be exercisable
upon the full and indefeasible payment of the Obligations under the Transaction Documents and the
termination of the Transaction Documents.

Section 7.8
Liability Cumulative. The liability of each Guarantor under this Article 7
is in addition to and shall be cumulative with all liabilities of each other Credit Party to Lender under this
Agreement and the other Transaction Documents to which such Credit Party is a party or in respect of any
Obligations under the Transaction Documents or obligation of the other Credit Party, without any limitation
as to amount, unless the instrument or agreement evidencing or creating such other liability specifically
provides to the contrary.
Section 7.9
Stay of Acceleration. If acceleration of the time for payment of any
amount payable by the Credit Parties under this Agreement is stayed upon the insolvency, bankruptcy or
reorganization of any of the Credit Parties, all such amounts otherwise subject to acceleration under the terms
of this Agreement shall nonetheless be payable jointly and severally by the Credit Parties hereunder
forthwith on demand by Lender.
Section 7.10 Benefit to Credit Parties. All of the Credit Parties and their Subsidiaries
are engaged in related businesses and integrated to such an extent that the financial strength and flexibility of
each such Person has a direct impact on the success of each other Person. Each Credit Party and each
Subsidiary will derive substantial direct and indirect benefit from the purchase and sale of the Note
hereunder.

ARTICLE 8
RIGHTS UPON EVENT OF DEFAULT

Section 8.1

Event of Default. Each of the following events shall constitute an “Event

of Default”:
(a)
any Credit Parties’ failure to pay to Lender any amount of (i) principal or
redemptions when and as due under this Agreement or the Note or any other Transaction Document, or any
other agreement, document, certificate or other instrument delivered in connection with the transactions
contemplated hereby and thereby or (ii) interest or other amounts (other than principal or redemptions)
within twenty (20) days after the same shall become due under this Agreement or the Note or any other
Transaction Document, or any other agreement, document, certificate or other instrument delivered in
connection with the transactions contemplated hereby and thereby;
(b)
(i) any Credit Party or any Subsidiary of any Credit Party pursuant to or within the
meaning of Title 11, U.S. Code or any similar federal, foreign or state law for the relief of debtors
(collectively, “Bankruptcy Law”), (A) commences a voluntary case, (B) consents to the entry of an order
for relief against it in an involuntary case, or to the conversion of an involuntary case to a voluntary case,
(C) consents to the appointment of or taking of possession by a receiver, trustee, assignee, liquidator or
similar official (a “Custodian”) for all or a substantial part of its property, (D) makes a general assignment
for the benefit of its creditors, or (E) is generally unable to pay its debts as they become due; (ii) the Credit
Parties, taken as a whole, become Insolvent or (iii) the board of directors (or similar governing body) of any
Credit Party or any Subsidiary of any Credit Party (or any committee thereof) adopts any resolution or
otherwise authorizes any action to approve any of the actions referred to in this Section 8.1(b) or Section
8.1(d);
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(c)
a court of competent jurisdiction (i) enters an order or decree under any Bankruptcy
Law, which order or decree (A) (1) is not stayed or (2) is not rescinded, vacated, overturned, or otherwise
withdrawn within sixty (60) days after the entry thereof, and (B) is for relief against any Credit Party or any
Subsidiary of any Credit Party in an involuntary case, (ii) appoints a Custodian over all or a substantial part
of the property of any Credit Party or any Subsidiary of any Credit Party and such appointment continues for
sixty (60) days, (iii) orders the liquidation of any Credit Party or any Subsidiary of any Credit Party, or (iv)
issues a warrant of attachment, execution or similar process against any substantial part of the property of
any Credit Party or any Subsidiary of any Credit Party;
(d)
any Credit Party breaches any covenant, or other term or condition of any
Transaction Document, any other agreement with Lender, except in the case of a breach of a covenant or
other term or condition of any Transaction Document which is curable, only if such breach continues for a
period of thirty (30) days after the earlier to occur of (A) the date upon which an executive officer of any
Credit Party becomes aware of such default and (B) the date upon which written notice thereof is given to
Borrower by Lender; and a breach addressed by the other provisions of this Section 8.1;
(e)

a Change of Control occurs;

(f)
any representation or warranty made by any Credit Party herein or in any other
Transaction Document is breached or is false or misleading, each in any material respect;
(g)
any “Event of Default” occurs and is continuing with respect to any of the other
Transaction Documents beyond any applicable notice or cure period;
(h)
the repudiation by any Credit Party of any of its obligations under any Security
Document, or any Security Document or any material term thereof shall cease to be, or is asserted by any
Credit Party not to be, a legal, valid and binding obligation of any Credit Party enforceable in accordance
with its terms;
(i)
any material provision of any Transaction Document shall at any time for any reason
be declared to be null and void, or the validity or enforceability thereof shall be contested by any Credit
Party, or a proceeding shall be commenced by any Credit Party, or by any Governmental Authority having
jurisdiction over such Credit Party, seeking to establish the invalidity or unenforceability thereof, or any
Credit Party shall deny that it has any liability or obligation purported to be created under any Transaction
Document; or
(j)
any Credit Party or Subsidiary of any Credit Party liquidates, dissolves, terminates
or suspends its business operations or otherwise fails to operate its business in the ordinary course; provided,
the foregoing notwithstanding any of the Elevate Subsidiaries (other than Borrower) may suspend its
operations in any jurisdiction in which it operates and dissolve as a result of a decision by the Credit Parties
to exit one or more markets from time to time.

Section 8.2

Termination of Commitments and Acceleration Right.

(a)
Promptly after the occurrence of an Event of Default, Borrower shall deliver written
notice thereof via email, facsimile and overnight courier (an “Event of Default Notice”) to Lender. At any
time after the earlier of Lender’s receipt of an Event of Default Notice and Lender's becoming aware of an
Event of Default which has not been cured or waived, (i) Lender may declare the Commitment of Lender to
fund additional draws under the Note to be suspended or terminated by delivering written notice thereof (an
“Event of Default Commitment Suspension or Termination Notice”) to Borrower, which Event of
Default Commitment Suspension or Termination Notice shall indicate the portion of the Commitments that
Lender is suspending or terminating, whereupon such Commitments shall forthwith be suspended or
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terminated, and/or (ii) Lender may require Borrower to redeem the Note (an “Event of Default
Redemption”) by delivering written notice thereof (the “Event of Default Redemption Notice”) to
Borrower; provided, that upon the occurrence of any Event of Default described in Section 8.1(c) or Section
8.1(d), and without any action on behalf of Lender, the Commitments, in whole, shall automatically be
terminated and the Note shall automatically be redeemed by Borrower. The Note shall be redeemed by
Borrower at a price equal to the outstanding principal amount of the Note, plus accrued and unpaid interest,
accrued and unpaid Late Charges and all other amounts due under the Transaction Documents (the “Event of
Default Redemption Price”).
(b)
In the case of an Event of Default Redemption, Borrower shall deliver the applicable
Event of Default Redemption Price to Lender within three (3) Business Days after Borrower’s receipt of the
Event of Default Redemption Notice.

Section 8.3
Other Remedies. The remedies provided herein and in the Note shall be
cumulative and in addition to all other remedies available under any of the other Transaction Documents, at
law or in equity (including a decree of specific performance and/or other injunctive relief), and nothing
herein shall limit Lender’s right to pursue actual damages for any failure by the Credit Parties to comply with
the terms of this Agreement, the Notes and the other Transaction Documents. Amounts set forth or provided
for herein and in the Note with respect to payments and the like (and the computation thereof) shall be the
amounts to be received by Lender and shall not, except as expressly provided herein, be subject to any other
obligation of the Credit Parties (or the performance thereof).
Section 8.4

Application of Proceeds.

Following the occurrence and during the continuance of an Event of Default, any and all
voluntary and mandatory, payments, prepayments or redemptions made in respect of the Obligations shall be
delivered to Lender and shall be applied in the following order: first, to all fees, costs, indemnities,
liabilities, obligations and expenses incurred by or owing to Lender with respect to this Agreement, the other
Transaction Documents or the Collateral; second, to accrued and unpaid interest on the Note; and third, to the
principal amount of the Note then due and owing.

ARTICLE 9
MISCELLANEOUS

Section 9.1
Payment of Expenses. The Credit Parties shall reimburse Lender on
demand for all reasonable costs and expenses, including, without limitation, legal expenses and reasonable
attorneys’ fees (whether for internal or outside counsel), incurred by Lender in connection with (i) the
collection, protection or enforcement of any rights in or to the Collateral; (ii) the collection of any
Obligations; (iii) the administration and enforcement of Lender’s rights under this Agreement or any other
Transaction Document (including, without limitation, any costs and expenses of any third party provider
engaged by Lender for such purposes, and any costs and expenses incurred in connection with the
forbearance of any of the rights and remedies of Lender hereunder); (iv) any refinancing or restructuring of
the Note whether in the nature of a “work-out,” in any insolvency or bankruptcy proceeding or otherwise,
and whether or not consummated; and (v) any liability for any Non-Excluded Taxes, if any, including any
interest and penalties that may be payable in connection with the purchase of the Note contemplated by this
Agreement and the other Transaction Documents. All such costs, expenses and charges shall constitute
Obligations hereunder, shall be payable by the Credit Parties to Lender on demand, and, until paid, shall bear
interest at the highest rate then-applicable to the Note. Without limiting the foregoing, if (a) the Note is
placed in the hands of an attorney for collection or enforcement or is collected or enforced through any legal
proceeding or Lender otherwise takes action to collect amounts due under the Note or to enforce the
provisions of this Agreement or the Note or (b) there occurs any bankruptcy, reorganization, receivership of
any Credit Party or other proceedings affecting creditors’ rights and involving a claim under this Agreement
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or the Note, then the Credit Parties shall pay the costs incurred by such Lender for such collection,
enforcement or action or in connection with such bankruptcy, reorganization, receivership or other
proceeding, including, but not limited to, reasonable attorneys’ fees and disbursements (including such fees
and disbursements related to seeking relief from any stay, automatic or otherwise, in effect under any
Bankruptcy Law).

Section 9.2
Governing Law; Jurisdiction; Jury Trial. All questions concerning the
construction, validity, enforcement and interpretation of this Agreement shall be governed by the internal
laws of the State of Delaware, without giving effect to any choice of law or conflict of law provision or rule
(whether of the State of Delaware or any other jurisdictions) that would cause the application of the laws of
any jurisdictions other than the State of Delaware. Each party hereby irrevocably submits to the exclusive
jurisdiction of the state and federal courts sitting in Fort Worth, Texas, for the adjudication of any dispute
hereunder or in connection herewith or with any transaction contemplated hereby or discussed herein, and
hereby irrevocably waives, and agrees not to assert in any suit, action or proceeding, any claim that it is not
personally subject to the jurisdiction of any such court, that such suit, action or proceeding is brought in an
inconvenient forum or that the venue of such suit, action or proceeding is improper. Each party hereby
irrevocably waives personal service of process and consents to process being served in any such suit, action
or proceeding by mailing a copy thereof to such party at the address for such notices to it under this
Agreement and agrees that such service shall constitute good and sufficient service of process and notice
thereof. Nothing contained herein shall be deemed to limit in any way any right to serve process in any
manner permitted by law. EACH PARTY HEREBY IRREVOCABLY WAIVES ANY RIGHT IT MAY
HAVE, AND AGREES NOT TO REQUEST, A JURY TRIAL FOR THE ADJUDICATION OF ANY
DISPUTE HEREUNDER OR IN CONNECTION WITH OR ARISING OUT OF THIS AGREEMENT OR
ANY TRANSACTIONS CONTEMPLATED HEREBY.
Section 9.3
Counterparts. This Agreement may be executed in two or more identical
counterparts, all of which shall be considered one and the same agreement and shall become effective when
counterparts have been signed by each party and delivered to each other party; provided that a facsimile or
.pdf signature shall be considered due execution and shall be binding upon the signatory thereto with the
same force and effect as if the signature were an original, not a facsimile or .pdf signature.
Section 9.4
Headings. The headings of this Agreement are for convenience of
reference and shall not form part of, or affect the interpretation of, this Agreement.
Section 9.5
Severability. If any provision of this Agreement shall be invalid or
unenforceable in any jurisdiction, such invalidity or unenforceability shall not affect the validity or
enforceability of the remainder of this Agreement in that jurisdiction or the validity or enforceability of any
provision of this Agreement in any other jurisdiction.
Section 9.6
Entire Agreement; Amendments.
This Agreement and the other
Transaction Documents supersede all other prior oral or written agreements between Lender, the Credit
Parties, their Affiliates and Persons acting on their behalf with respect to the matters discussed herein and
therein, and this Agreement, the other Transaction Documents and the instruments referenced herein and
therein contain the entire understanding of the parties with respect to the matters covered herein and therein
and, except as specifically set forth herein or therein, none of the Credit Parties or Lender makes any
representation, warranty, covenant or undertaking with respect to such matters. No provision of this
Agreement, the Note or any of the other Transaction Documents may be amended or waived other than by an
instrument in writing signed by the Credit Parties and Lender.
Section 9.7
Notices. Any notices, consents, waivers or other communications required
or permitted to be given under the terms of this Agreement must be in writing and will be deemed to have
been delivered: (i) upon receipt, when delivered personally; (ii) upon receipt, when sent by facsimile
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(provided, confirmation of transmission is mechanically or electronically generated and kept on file by the
sending party) or e-mail (provided, confirmation of receipt is verified by return email from the receiver or by
other written means); or (iii) one (1) Business Day after deposit with an overnight courier service, in each
case properly addressed to the party to receive the same. The addresses, facsimile numbers and e-mail
addresses for such communications shall be:
If to any Credit Party:
c/o Elevate Credit, Inc.
4150 International Plaza, Suite 300
Fort Worth, Texas 76109
Attention:
Chief Executive Officer
Facsimile:
817-546-2700
E-Mail:
If to Lender:
Think Finance, Inc.
4150 International Plaza, Suite 400
Fort Worth, Texas 76109
Attention:
Chief Executive Officer
Facsimile:
817-546-2700
E-Mail:
or to such other address, facsimile number and/or e-mail address and/or to the attention of such other Person
as the recipient party has specified by written notice given to each other party five (5) days prior to the
effectiveness of such change. Written confirmation of receipt (A) given by the recipient of such notice,
consent, waiver or other communication, (B) mechanically or electronically generated by the sender’s
facsimile machine containing the time, date, recipient facsimile number and an image of the first page of
such transmission or (C) provided by an overnight courier service shall be rebuttable evidence of personal
service, receipt by facsimile or receipt from an overnight courier service in accordance with clauses (i), (ii) or
(iii) above, respectively.

Section 9.8
Successors and Assigns; Participants. This Agreement shall be binding
upon and inure to the benefit of the parties and their respective permitted successors and assigns. None of
the Credit Parties shall assign this Agreement or any rights or obligations hereunder without the prior written
consent of Lender, including by way of a Change of Control. Subject to the provisions of Section 2.6,
Lender may assign some or all of its rights and obligations hereunder in connection with the transfer of the
Note to any Person (an “Assignee”).
Section 9.9
No Third Party Beneficiaries. This Agreement is intended for the benefit
of the parties and their respective permitted successors and assigns, and is not for the benefit of, nor may any
provision hereof be enforced by, any other Person.
Section 9.10 Survival. The representations, warranties, agreements and covenants of the
Credit Parties and Lender contained in the Transaction Documents shall survive the Closing. Lender shall be
responsible only for its own agreements and covenants hereunder.
Section 9.11 Further Assurances. Each Credit Party shall do and perform, or cause to
be done and performed, all such further acts and things, and shall execute and deliver all such other
agreements, certificates, instruments and documents, as any other party may reasonably request in order to
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carry out the intent and accomplish the purposes of this Agreement and the consummation of the transactions
contemplated hereby.

Section 9.12 Indemnification. In consideration of Lender’s execution and delivery of
the Transaction Documents and acquisition of the Note hereunder and in addition to all of the Credit Parties’
other obligations under the Transaction Documents, the Credit Parties shall jointly and severally defend,
protect, indemnify and hold harmless Lender and each of its Affiliates and all of their stockholders, partners,
members, officers, directors, employees and direct or indirect investors and any of the foregoing Persons’
agents or other representatives (including, without limitation, those retained in connection with the
transactions contemplated by this Agreement) (collectively, the “Indemnitees”) from and against any and all
actions, causes of action, suits, claims, losses, costs, penalties, fees, liabilities and damages, and expenses in
connection therewith (irrespective of whether any such Indemnitee is a party to the action for which
indemnification hereunder is sought), and including reasonable attorneys’ fees and disbursements (the
“Indemnified Liabilities”), incurred by any Indemnitee as a result of, or arising out of, or relating to (a) any
misrepresentation or breach of any representation or warranty made by any Credit Party in this Agreement,
any other Transaction Documents or any other certificate, instrument or document contemplated hereby or
thereby, (b) any breach of any covenant, agreement or obligation of any Credit Party contained in this
Agreement, any other Transaction Documents or any other certificate, instrument or document contemplated
hereby or thereby, (c) the present or former status of any Credit Party as a U.S. real property holding
corporation for federal income tax purposes within the meaning of Section 897 of the Internal Revenue Code
of 1986, as amended, if applicable, (d) the imposition of any Non-Excluded Taxes imposed on amounts
payable under the Transaction Documents paid by such Indemnitee and any liabilities arising therefrom or
with respect thereto, whether or not such Non-Excluded Taxes were correctly or legally asserted, and (e) any
cause of action, suit or claim brought or made against such Indemnitee by a third party (including for these
purposes a derivative action brought on behalf of any Credit Party) and arising out of or resulting from (i) the
execution, delivery, performance or enforcement of this Agreement, any other Transaction Documents or any
other certificate, instrument or document contemplated hereby or thereby, (ii) any transaction financed or to
be financed in whole or in part, directly or indirectly, with the proceeds of the Note, or (iii) the status of
Lender as a lender to Borrower pursuant to the transactions contemplated by the Transaction Documents. To
the extent that the foregoing undertakings by the Credit Parties may be unenforceable for any reason, the
Credit Parties shall make the maximum contribution to the payment and satisfaction of each of the
Indemnified Liabilities which is permissible under applicable law. No Credit Party shall assert, and each
waives, any claim against the Indemnitees on any theory of liability for special, indirect, consequential or
punitive damages arising out of, in connection with or as a result of, this Agreement of any of the other
Transaction Documents or the transactions contemplated hereby or thereby. The agreements in this Section
9.12 shall survive the payment of the Obligations and the termination of the Commitments, this Agreement
and the other Transaction Documents.
Section 9.13 No Strict Construction. The language used in this Agreement will be
deemed to be the language chosen by the parties to express their mutual intent, and no rules of strict
construction will be applied against any party.
Section 9.14 Waiver. No failure or delay on the part of Lender in the exercise of any
power, right or privilege hereunder or any of the other Transaction Documents shall operate as a waiver
thereof, nor shall any single or partial exercise of any such power, right or privilege preclude other or further
exercise thereof or of any other right, power or privilege.
Section 9.15 Payment Set Aside. To the extent that any of the Credit Parties makes a
payment or payments to Lender hereunder or pursuant to any of the other Transaction Documents or Lender
enforced or exercised its rights hereunder or thereunder, and such payment or payments or the proceeds of
such enforcement or exercise or any part thereof are subsequently invalidated, declared to be fraudulent or
preferential, set aside, recovered from, disgorged by or are required to be refunded, repaid or otherwise
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restored to any of the Credit Parties, a trustee, receiver or any other Person under any law (including, without
limitation, any bankruptcy law, foreign, state or federal law, common law or equitable cause of action), then
to the extent of any such restoration the obligation or part thereof originally intended to be satisfied shall be
revived and continued in full force and effect as if such payment had not been made or such enforcement or
setoff had not occurred.

Section 9.16

Subordination Agreement.

(a)
Lender (i) acknowledges that it has received a copy of the Subordination Agreement,
(ii) consents to the subordination of the Note, all Obligations hereunder and the Liens provided for in the
Security Agreement and (iii) agrees that it is bound by and will take no actions contrary to the provisions of
the Subordination Agreement.
(b)
Notwithstanding anything herein to the contrary, (i) the Note, the Obligations and all
other obligations and liabilities under the Transaction Documents owing to Lender, the liens and security
interests granted to Lender pursuant to the Security Agreement or any other Transaction Document are
expressly subject and subordinate to the Senior Debt (as defined in the Subordination Agreement) and the
liens and security interests granted (including, without limitation, liens and security interests granted to
Agent (as defined in the Subordination Agreement)) pursuant to the Rise Facility Agreements and (ii) the
exercise of any right or remedy by Lender hereunder is subject to the limitations and provisions of the
Subordination Agreement. In the event of any conflict between the terms of the Subordination Agreement
and the terms of this Agreement, the terms of the Subordination Agreement shall govern.
(c)
The foregoing provisions are intended as an inducement to the holders of the
Indebtedness under the Rise Facility Agreements to permit the incurrence of Indebtedness under this
Agreement and to extend credit to the Borrower and its Affiliates and such holders are intended third party
beneficiaries of such provisions and the provisions of Section 9.6 with respect to any amendment to this
Section 9.16.
(d)
Until the Senior Debt (as defined in the Subordination Agreement) is Paid in Full (as
defined in the Subordination Agreement), and so long as the Subordination Agreement remains in effect, any
obligation of any Credit Party under this Agreement that requires (or any representation or warranty
hereunder to the extent that it would have the effect of requiring) (a) delivery of original possessory
Collateral (including any endorsements related thereto) to, or the possession or control of Collateral with, the
Lender shall be deemed complied with and satisfied (or, in the case of any representation or warranty
hereunder, shall be deemed to be true) if such delivery of Collateral is made to, or such possession or control
of Collateral is with, the Agent (as defined in the Subordination Agreement) and (b) the provision of voting
rights or the obtaining of any consent of the Lender or any Person, in each case in connection with any
Collateral, shall be deemed to be satisfied if such Credit Party complies with the requirements of the similar
provision of the Rise Facility Agreements.
[Signature Pages Follow]
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IN WITNESS WHEREOF, each party has caused its signature page to this Credit Facility Agreement to
be duly executed as of the date first written above.

BORROWER:

ELEVATE CREDIT SERVICE, LLC, a Delaware
limited liability company

By: Elevate Credit, Inc., a Delaware
Corporation, its Sole Member

By:_~------Name: Kenneth E. Rees
Title: President

GUARANTORS:

ELEVATE CREDIT, INC., a Delaware corporation

By:
Name: Kenneth E. Rees
Title: President

[Signature Page to Credit Facility Agreement]
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IN WITNESS WHEREOF, each party has caused its signature page to this Credit Facility Agreement to
be duly executed as of the date first written above.
GUARANTORS (CONT.), EACH AS A "ELEVATE
SUBSIDIARY":
PRESTA HOLDINGS, LLC
ELASTIC FINANCIAL, LLC
ELEVATE DECISION SCIENCES, LLC
RISE CREDIT, LLC
RISE SPV, LLC

By: Elevate Credit, Inc., as Sole Member of each of the
above-named entities

~------◄

By:~~---------Name: Kenneth E. Rees
Title: President

RISE CREDIT SERVICES OF OHIO, LLC
RISE CREDIT SERVICES OF TEXAS, LLC

By: RISE Credit, LLC, as Sole Member of each of the
above-named entities

By: B1vate Credit, Inc., as its Sole Member

Name:
Title:

Kenneth E. Rees
President

PAYDAY ONE OF CALIFORNIA, LLC

By: PayDay One, LLC, as its Sole Member
By: RISE SPY, LLC, as its Sole Member
By: Elevate Credit, Inc., as its Sole Member

By:b
Name:
Title:

Kenneth E. Rees
President
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IN WITNESS WHEREOF, each party has caused its signature page to this Credit Facility Agreement to
be duly executed as of the date first written above.

GUARANTORS (CONT.), EACH AS A "ELEVATE
SUBSIDIARY":
PAYDAY ONE, LLC
PDO FINANCIAL, LLC
RISE CREDIT OF ALABAMA, LLC
RISE CREDIT OF CALIFORNIA, LLC
RISE CREDIT OF DELAWARE, LLC
RISE CREDIT OF GEORGIA, LLC
RISE CREDIT OF IDAHO, LLC
RISE CREDIT OF KANSAS, LLC
RISE CREDIT OF ILLINOIS, LLC
RISE CREDIT OF MISSISSIPPI, LLC
RISE CREDIT OF MISSOURI, LLC
RISE CREDIT OF NEVADA, LLC
RISE CREDIT OF NEW MEXICO, LLC
RISE CREDIT OF NORTH DAKOTA, LLC
RISE CREDIT OF SOUTH CAROLINA, LLC
RISE CREDIT OF SOUTH DAKOTA, LLC
RISE CREDIT OF UTAH, LLC
RISE CREDIT OF VERMONT, LLC
RISE CREDIT OF VIRGINIA, LLC
RISE CREDIT OF ARIZONA, LLC
RISE CREDIT OF COLORADO, LLC
RISE CREDIT OF MARYLAND, LLC
RISE CREDIT OF OKLAHOMA, LLC
RISE CREDIT OF OREGON, LLC
RISE CREDIT OF NEBRASKA, LLC
By: RISE SPY, LLC, as Sole Member of each of the
above-named entities
By: Elevate Credit, Inc., as its Sole Member

By:~~
Name:~es
Title: President

.....,,
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IN WITNESS WHEREOF, each party has caused its signature page to this Credit Facility Agreement to
be duly executed as of the date first written above.
GUARANTORS (CONT.), EACH AS A "ELEVATE
SUBSIDIARY":

ELASTIC@WORK, LLC
THINK@WORK ADMINISTRATION, LLC
THINK@WORK, LLC

By: Elastic Financial, LLC, as Sole Member of each of
the above-named entities
By: Elevate Credit, Inc., as its Sole Member

By:~
Name:
Kenneth E. Rees
Title:
President

TF PAYROLL OF ARIZONA, LLC

By: Think@Work, LLC, its sole member
By: Elastic Financial, LLC, as its Sole Member
By: Elevate Credit, Inc., as its Sole Member

By:~
Name:
Kenneth E. Rees
Title:
President
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LENDER:
THINK FINANCE, INC.

By:
Name: Martin Wong
Title: Chief Executive Officer
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